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CHAPTER I 
Introductory 

TT may be a prosaicj but it is certainly not an unpractical, 
^argument with which to emphasize the imj^rtance of 
the subject-matter of this book, to remind the British tax- 
payer that the State, in the finanaal year 1937-8, cost him 
over eight hundred and fifty million pounds It is not, of 
' course, suggested, at any rate at the present stage, that the 
taxpayer did not get full value for his money But, inas- 
much as the total income of the same tai^ayer for the same 
year was not much more than five milhards of pounds, it is 
dear that the average amount taken by the State fi:om 
^he Bntish taxpayer is not much less than a sixth of his 
come 

But there is a quality in this levy which is almost more 
mportant than its quantity. 

It is qmte true that, in a democratically governed 
ountry, the taxpayer can only be called upon to con- 
tnbute to the State’s revenue to the extent to which his 
elected representatives have, directly or indirectly, 
authonzed the State to levy upon him. But, apart from 
the fact that, in all so-call^ democratic countnes wheie 
there is leal dectoial freedom, there are a considerable 
number of persons who have, on any given occasion, 
voted against the Government which actually proposes 
and carries the taxation demanded, there is one very 
important feature in the operation of the State which 
distmguishes it, not only from the possibihties open to any 
individual, but also from any institution, or group of 
institutions, other than the State itself 
This is the feature, daimed by every State, that, within 
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its own territorial sphere of operation^ it allows of no 
physical opposition to any of its demands, and, in &ct if 
not in foim, it considers the exercise of physical force by 
any individual or institution other than itself, except under 
its own authority expressed or imphed, as a challenge to its 
existence. Put in the ters^t form, this feature is expressed 
in the well-known aphorism “ The State is power ** {Da 
Staat ist Macht) ; and though, like most aphorisms, this 
sacrifices completeness to bievity, it contains an important 
element of truth. For, however carefully a nation or 
political community may safeguard the processes by whi^ 
the State to which it piofesses its allegiance expresses its 
authority, no nation is willing to admit, eithei to its o^yn 
members or to outsideis, any limits to the properly 
ei^ressed authoiity of that State. 

Furthermore, it may well be that the ordinary mod^n 
iadividual may &id himself bound to reckon, not only with 
the State to which he owes allegiance, but ^o with other 
States in whose teriitories he may happen to find himself 
by the accident of travel, or with whose lieges he may carry 
on business. Here, likewise, he will find, in any of these 
cases, that he is dealing witli a power which may be bene- 
volent and friendly, but which, on the other hand, may be 
quite the reverse in its attitude towards him — ^ii respective 
of his own attitude or feelings. And, in all these cases, he 
will find that, at least so far as his individual action is 
concerned, he is up against an authority which a^now- 
lectees, at least to him, no limits to its powers of action. 

Once more, as a distinguished English author has only 
recently pointed out,*^ it is a pecuharity of this power or 
authority which is so striking a feature of State action, that, 
in spite of the institutional character of the State, it is an 
influence which, in the long run, can only be exercised 
over individual human beings. Wc^ speak of a St ate as, for 
example, maintaining an army or building fortifications. 

Power f A J/ew Soetal Analysts, by Bertrand )»ussell George Allen 
& Unwin, 1938 
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But what we really mean is that, as a i csult of a long and 
elaborate process of discussion and action, certain indivi- 
duals, who are certainly not ** the State,” appeal in cei tain 
places and perform certain acts, and that, appaiently, tiicrc 
are no Umits, other than the limits of sheei physical impos- 
sibihty, to the results which these individu^ may achieve. 

FinaJly, as the distinguished witer to whom allusion has 
just been made, also points out, it is a distinguishing featuic. 
of the human, as distinct* from the animal, world, that the 
former appeals liable to internal impulses^ which cause its 
members to seek opportunities for exerdsing authority of 
various kinds over its fellow human bungs, not only in the 
political, but also in rehgious, economic, sodal, and other 
spheres of activity, ® It may well be that, in many instances, 
such exercise of authonty may work for the obvious good 
of the individuals over whom it is cxerdsed, or even, 
though this IS less probable, of those who exercise it. But 
it is fairly dear that if two individuals, or two groups of 
mdividuds, conceive, simultaneously, impulses towaids 
the reaprocal exerdse of authority over one another, thcic 
is bound, human nature bdng what it is, to be a conflict of 
noils, noto potential consequences of a disasUous kind. It 
is tlm which makes the existence of national States so 
important, and a world at present dominated by them so 
much like a powder magazine 
There is, therefore, littie necessity to search for an excuse 
to study from different an^es the institution, or group of 
institutions, known as “ tiie State ” It is quite tiue that, 
until a few years ago, there was an influential body of 
thinkers who attributed most of the suffeiing and discon- 
tent in the world to the eidstence of this very institution. 


^ Russell, 0^ CT/ Chapter I _ (It xs an obvious explanation of th. 

apacity 


dutinction, that the purely animal brain has not yet acquued Uic capacity 
for realizing the advantages which might accrue to its owner by the 
exercise of such authonty ) 

* It should be caxefUUy noted, that Bertrand Russell expressly describes 
his bnlliant work as a new seaal analysis ” Of coune it tovera a fer 
Wider ground than these modest pages 
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and cheerfully looked forward to its speedy disappearance. 
It is somewhat remarkable that, in fact, in recent years 
little has been heard of this view,' and tliat the trend of 
actual events has been the other way. But, whichever 
view be right, it is an essential preliminary to arriving at a 
conclusion, that we should understand something of the 
nature of the State, of the events which brought it into 
existence, of the forms which it assumes, of the fonctions 
which it performs, and the possrbility of rts modification. 



CHAPTER II 
The Nalure of the State 

F or some three hundred ycais the word ** State '* has 
been used in English political science to signify the 
insdlutioiij 01 group ofinslitulions, A\hich is cnlrnslcd with 
the government or a community knoxMi as a “ Nation.'* 
This use is, of courec, only an example of the common 
practice of the spcciah 7 ation, for limited purj>oscs, of a 
word nith a much wider connotation, co\ enng almost any 
condition of permanency. 

THE STATE AN INSTITUTION 

An institution has, in itself, no material existence It 
is a valuable achievement of Uie human imnd, wlicieby a 
purely intellectual concept provides for the perfoimancc 
»y individuals of functions which, it is anticipated, will, 
fiom time to time, reqjuirc to be pci formed, not ncccssru ily 
in the interest of the individuals performing them, but, it 
may be, in the interest of some wider body of pci sons who, 
it is assumed, may be affected by their pciformance. One 
of Its most valuable qualities is that it is, or, at any i ale, 
may be, unhmited by the ordinary span of human life In 
fact, the ordinary Icgpd attiibute of a corpoiation, one 
of the conmnonest of institutions, is that it has a ** per- 
petual existence.** 

It is, therefore, not difficult to trace the pioccss by which 
the term ** State,” the root notion of wliich is, as has been 
said, stabihty or permanence, became peculiaily attached 
to the institutions of government, not only in England but 

II 
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in many other European countries. No doubt; the 
peculiar circumstances of post-Gonquest England, in 
wliich, for centuries, the personality of the monarch was 
the determining factor in most matters of government, 
ddayed the recogmtion tliere of the State as an institution. 
Even the vital step taken by Edward Longshanks in 1273, 
when, being abroad at the time of Ins father’s death, he 
calmly assumed that his own writ ran in England from that 
date, was not at first seen in its'fiiU significance. Perhaps 
Sir John Fortescue, in his Gova nance of England, wntten 
towards the end of the fifreentli centuiy, helped a good 
deal .towards enabling the English public to grasp the 
distinction between the State as an institution and the 
individuals who from time to time wielded its authority. 
\^^cther this was his intention, it is difficult to say. 

At any rate, from the early years of tlie sixteenth cen- 
tury, &e word “ estate,” long familiar to the^ English 
public as denoting a particular interest, or class of interests, 
in land, began to be specially associated with c^emoni^ 
and symbols of the Kmg’s Gourt^ Perhaps to distinguish it 
from the legal interests in land just alluded to, the initial 
letter was dropped ; and the word “ state ” took its place. 
This use of the word is familiar in Shakespeare’s plays ; 
and we need not be suiprised to find that Shakespeare, the 
timeless genius, even antiapated the inodern purely 
objective use of the term to cover the instimtions of govern- 
ment generally.*^ But, before reaching this stage, the word 
passed through various intermediate stages m which it 
appears rather as a qualification than an institution. By 
the end of the sixteenm century, there appears the Queen’s 
** Principal Secretary of State (or Estate; ” ; and, tiiough 
the Gommonwealth Gonstitution of 1653 rejected the 
royalist associations of the term “ Privy Goundl,” it did 
not hesitate to set up a ** Gouncil of State.” Indeed, the 

* Othello, V u, 354, ** traduced the State ” There xs no reason to 

suppose tl^t Shakespeare used the word u the incorrect and unhistoncal 
«ense to mean Ae members of the nation or community 
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word “ State ” gained at the expense of what looked, at 
one time, to be a formidable rival, viz the “ Common- 
wealth,** which, at the restoration of the monarchy in 1660, 
became suspect for its Puritan flavour, and has omy within 
the present century regained something of its former popu- 
larity as a democratic description of the British Empire. 
But it was not until the Ministers of the Grown, in the 
debates which ensued on the mtroduction of the Ofiiaal 
Secrets Act of 1889, had succeeded m dissipating the 
suspiaon that, in se^ng to protect the “ interests of the 
State,” foey were really seeking to protect their own 
personal interests, that the word State^* may be regarded 
as haymg recdved its official baptism in England 
It is necessary to refer somewhat careMy to the other 
implications of the State, regarded as an institution or 
group of institutions As has been said, the term, in this 
sense, is confined to the institutions of government of a 
type of community which bears the name of 
Nation. It is, therefore, essential to say something of 
the nature of a national community, or ** Nation ** 


WHAT IS A NATION? 


The w<^ ** community ** naturally implies a number of 
infoviduals h^ng mterests in common ; being thereby 
distinguished firom a mere chance crowd or aggregate of 
human beings, such as is attracted by any alarming 

^ ^ nature of such interests, 
^d the methods by which they are pursued, there is room 
“lany ^fference of opimon, which have been 
1 ^ ^ ^ published 
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It is, however, dear, that not every aggregate of persons 
hawng interests in common is a community of me kind 
which is recognized as a “ Nation ** — for example, an 
ordinary commercial partnership, or the inhabitants of a 
to^vnship, though tliese bodies have not only common 
interests but common activities. It would appear that at 
least tliree otlier features are necessary to entitle a com- 
munity to rank as a nation 

The first of these, and perhaps the least impo»*tant, is 
the feature of size or numbers. Montesquieu’s well-knotvn 
demand, that a nation must indude “ many famihes,” is 
not only inadequate but misleading ; for it tends to sug- 
gest that, as is sometimes urged by inexact speakers and 
tvritas, “ the State (or the Nation) is an enlargement of the 
family.” No one who considered carefully the different 
functions performed by the family and the nation, or the 
manner in wliich these two kinds of communities have, 
witlun historical times, come into existence, could possibly 
fall into such an error. Indeed, it would hardly be in- 
correct to say, that the Nation has, to a large extent, 
assumed its present importance by limitation, ^ not by 
actual suppression, of the functions of the Family. The 
basis of the Family is kinship, not political allegiance, 
which is, at the same time, both less and more than Jpnship. 
All that the demand for a mimmum limit of the size of a 
nation in practice amoimts to is, apparently, that no com- 
munity wmch is incapable, by reason ofite lack of numbers, 
of fulfilling the obhgations of international intercourse, 
would be accorded the rank of a nation. Of the mapmum 
himts of a nation there h^ never been any question. 

A second feature which is, at the present time, regarded 
as essential to the status of nationhood is the control of a 
definite territorial area, which includes, in the case of 
nations ivith sea borders, a somewhat vague area of the 
ocean-bed beyond high-water mark ^This area, commonly 
l^own as the' “ three-mile limit,” is said to have been 
chosen, at some vague date, as representing tlie area which 
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could be controlled by gunfire eiMnating from the coastal 
territory ; but there is one conspicuous mssident from this 
view, m the case of Spam, which daims a coastal territorial 
limit of seven miles. Obviously, the questions involved are 
of international as well as of national interest , because any 
claim by a sii^le nation to claim exclusive control of any 
p^ of the high seas is, prm&fam, inconsistent with the 
view, accepted by all civihzed communities, that the bed 
of the ocem, or, at any rate, die water above it, is res 
nuUmSi i e incapable of appropriation by any commumty. 
In the present imperfect position of mtemational law, the 
question of coastal limits cannot be regarded as entirdy 
free from doubt So far as Great Britain is concerned, 
however, the view was o£ 5 da]ly stated by the Government 
of 1928 m Its reply to an inquiry directed on behalf of the 
League of Nations,^ which claimed definitdy the exercise 
of British " sovereignty** over a belt of territorial waters of 
three (marme) miles 

u appearance, in this passage, of the mystic word 
sovereignty*’ raises, mevitably, the question of the 
i^ture of the control which a nation daims to exerdse over 
me territory which it asserts to be its own. like the word 
otate itself, it is an instance of the spe cializat i o n , for a 
p^ticular puroose, of a term which once had a wider con- 
notation Philolorically, the word ** sovereign ** is merdy 
an adoption of a Latin word {supremus), which sigmfied 
pninacy or pre-eminence In the later 
««« * ^* applied to any conspicuous or 

SS?? the Heads of fioUeges in 

descnbed in scane law ^orte 

^ortmatdy, lie Wars of Rdigion which devastated 
an^ie duuM die sixteenth and early seventeenth cen- 
times, raised the discussion of “ sovereimt^ to 

^yat ed degree ofimportance, which haf hSd the .nn.. 
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unfortunate results. Before the rdligious Reformation of 
the sixteenth century took place, the nations of Europe 
were a.ccustomed to regard as a moderating power me 
authority of the Pope of Rome and the Hofy Roman 
Emperor — ^i.e. the monarch who, for the time being, wm 
supposed to exercise the role of universe ruler formerly in 
fact exercised by the Roman Emperors of the first four 
centuries alter Christ.^ This ancient Roman Empire, or, 
at least, the European part of it, had, of course, been swept 
away by the invading hosts from east of the !l^ne in the 
fifth century after Gl^t. But its existence had left a jpro- 
found impression on the memories and imaginations of the 
mixed peoples who had emerged m Western Europe from 
the chaos of the barbarian invasions ; and, now and again, 
some great event like the discovery of the genuine t^ts of 
the ola Law Digest and Codes of the Emperor Justiman, 
would awaken a longing for the revival of a supreme 
secular authority which, fike the old Roman Emperors, 
should rule the world in peace and law-abidingness. 
Meanwhile, however, the destruction of the old Empire of 
Rome had led, in the middle of the fifth century, to the 
emergence of ^e spiritual supremacy of the Bishops of St. 
Feter^s in that city ; and it was not to be expected that 
these rulers, whose spiritual authority extended through- 
out Western Europe, would be content to abdicate before 
a purely secular ruler, who wielded the sword of the flesh 
and not the sword of the spirit. 


THE HOLY ROMAN EMPIRE 

As is well known, the difficulty was overcome by the 
application of a convenient text of Scripture which spoke 

* The fascinating story of this political legend is told with masterly 
skill by the late l^rd Bryce, in ms httle work entitled The Jtmai 
Empire (i^aiged and revised edition, Macmillan, 1004). The Holy 
Roman Empire was not fotmally abolished till 1805 ; out it had ceased 
long before then to be more than an honorific title. 
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of “ Two Swords,** and its adaptation as the basis of a 
compromise. Pope Leo III had the wisdom to rcahze that 
the victorious Charles the Great, the orthodox Christian 
leader of the Austrasian Franks, was more desirable as a 
fnend and partner than as a rival ; and, by crowning 
Charles in St Peter’s on Christmas Day of the ^ear 
A D 800 as Holy Roman Emperor,^ he set up that curious 
^ndmtnium winch, as has been said, exercised, with vary- 
ing eflfect, a vague international authority over Weston 
Europe tJI the middle of the sixteenth century. But with 
the rapid pi ogress of the Protestant Reformation in that 
century, and tiie alignment of Europe into two hostile 
camps It became manifestly impossible^ for the dual 
authority of the Pcme and Emperor to continue to exercise 
its moderating iniiuence m international affairs, for the 
simple reason that no Protestant country would accept the 
decisions of a tribunal so manifestly Camohc in character. 


THE AGE OF GROTIUS 

Perhaps the best tribute to the value of the discarded 
tnbunal was the appalhng state of affairs which speedily 
followed its abandonment The horrors of the Thirty 
Years* War produced an impression of despair even on the 
minds of the ruthless soldiers who inflicted them. Before 
Ae war was formally brought to an end by the Peace of 
Westphalia in i6^, a Dutch jurist, Hugo van Groot, 
whose name was Latinized as ** Grotius,” had produced 
one of the great books of the modern world, Concerning the 
J^of War and Peace^ which offered at least some solution 
of the hideous anarchy which was devastating Europe. 
Being both a Protestant and a nmn of affairs, Grotius fully 

Aaracter of the new dpnstrucUon long survived u its 
r Holy Roman Empire, German by Nation *’ One of 
TO causes of its lone survival was that ft was made elective in the tenth 
** T electors ” of Saxony, Hanover, 

Braadenbuig, etc , owed their tttles j »* » 

B 


i8 


The Ship of State 

realized that the old GathoHc tribuDal of Pope and 
Emperor could never be revived as a moderator of the 
c[uarrels of even Western Christendom ; and, with die in- 
sight of genius, he realized also, that no concrete human 
tribunal could take its place with any hope of general 
acceptance. He proposed, therefore, to substitute for it the 
authority of a concept which the recendy revived study of 
Roman Law had made popular in intellectual circles, the 
concept of a Law of Nature, which he himself defined as 
the “ dictate of right reason,” an authority which at least 
could arouse no reeling of personal rivalry or hatred, and 
which was, perhaps, capable of being appealed to by each 
side in a dispute. In order still further to allay jealousies, 
Grodus postulated an absolute equality before thiis tribunal 
of all States exercising de facto authority of an unlimited 
land over their territories ; and, in defining su^ author- 
ity, he dwelt on the absolute independence of its suprema 
potestas, or “ sovereignty,” both as regards ext^al mter- 
ference and the internsu control of its own subjects. 

Shadowy as Grodus’ plan must alas 1 m the light of 
subsequent history, ^pear to us, the feet is beyond 
dispute that its very idealism, no less than its pracdcal 
reception of facts, made a powerful appeal to the war- 
wearied Europe of his day. Famous soldiers are said to 
have slept with Grodus’ book under their pillows, while 
statesmen and diplomadsts gravely quoted from ite pages. 
At least, to anyone with a sense oi self-respect, it was a 
great advance on the ruthless cynicism of Machiavelli, 
whose Prince^ written some two hundred years before, had 
for long been their favourite guide. The Western World 
acclaimed Grodus as the Father of Modern Internadonal 
Law, a dde sdll accorded to him by serious thinkers. 

Unfortunately, the weak points in Grodus’ plan soon 
became apparent. In thc/absence of a definite and impar- 
dal tnbunal to expound pnd apply it, the inteipretadon 
of the Law of Nature, or dictate of right reason,^’ readily 
lends itself to differences ofjopinion ; and, in insisdng upon 
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the absolute ind^endence of eKternal or internal control 
enjoyed by each de facto national State, Grotius was re^ly 
fevouring a system of international anarchy. Unhappily, 
the charms of ** sovereignty ” soon regained their power ; 
and the ei^teenth century was as full of wars as its pre- 
decessor. J^ederick of Prussia, called ** the Great,” con- 
temptuously repudiated the “ dictate of right reason,” and 
frankly adopted the view that what is now called “ power 
pohUcs ” was his sole ^de. Fortunatdy, not all rulers 
imitated his mmic^ attitude ; and it is now admitted by 
most thought^ imnds, that some moderation of the theory 
of ** soverdiguty ” is essential if civilization is to be pre- 
served Fortunately, too, as we shall see, there is no reason 
for assummg that this exaggerated view is essential to the 
existence of a national community On the other hand, it 
IS genially agreed, that such severe restrictions as are 
.mposed on the exercise of control by the acceptance of a 
Man^te from the League of Nations exclude the 
possibility of coiMidering the inhabitants of the mandated 

iSndato^ Povm^ of the national community of the 

necessary to mention, that the 
subject of territonal control as a feature of nationality has 
been profoimdly fended by the modem developmrat of 
hke fh? nineteenth centur^ the air, 

lai^ was assumed, both by statesWn and 

lawyers* to be ^ong the class of res radlvas. of which no 
^umty muld obtain exclusive controllnot so 
mudi mntrol ^ is exercised by the passage of a shin on 
the high 8^ Before the end of the wea Avar howe vrr 

stated to tncfcdo •• 
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scribed. ^ A fuller description of the rights claimed by a 
State by virtue of its ** sovereignty ** will naturally be given 
in the later chapt^ of this work, in which the activities 
of a State are considered. * 


ALLEGIANCE 

We come now to the third and last essential of a national 
community, namely its recognition of the existence of a 
common government through which its control over a 
specific tenrito]^ is exercised. For the full members of the 
community, this recognition usuaUy takes the form of some 
defimte recognition of allegiance, such as an oath, or claim 
to take part m public afiairs, or tiie like But the modem 
law of nationality, not only in England but elsewhere, 
clearly contemplates the inclusion in tlie national com- 
munity of many, probably, in most cases, the bulk of tiie 
members of the community, without any formal consent 
on their part. Broadly speaJdng, the birth of an mdividual 
from parents who, or one of whom, were or was a member 
of the community at the birth of that individual, auto- 
matically makes the latter a member of his parent’s 
nationahty, though the rules are, unfortunately, by no 
means uniform. Some commumties go further, and make 
birth within the national territory sufficient ; some rc- 
(|ime the double qualification. On the other hand, the old 
indehbility ’* of nationality^ has been greatly relaxed in 
modern times ; though, naturally, a nation does not allow 
one^ of ite members who has taken part in hostile action 
against it, to ^cape the consequences of a charge of 
treason by the simjue process of resigning his nationality. 
Also it must be remembered, that ^ost every civihzed 
nation shelters, at any given time, ivitiiin its territory, a 

* See the quotation raven in Prof H A South’s Great Bntatn and tks 
Law of Jfahans, previoudy mentioned, m Vol II, p 140 

* See espeoahy, post, caps v’li-.viii 

^ Expressed in die maxim Afana potest evuene patnam 
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conaderable number of individuals who ve not members 
of Its conununity, but, as “ aliens,” are given a neater or 
less share of its protection to enable them to live their 
private lives in security But, as a rule, such persons are 
occluded from any share m public office in their adopted 
community, m many cases they are subject to certain dis- 
aphnary restrictions, and, in macdcally all cases, they are 
sul^ect to the ordinary laws (including the cnminal law) 
m force for the time being in the country of their residence, 
though they are, on the other hand, entitled, to a hmited 
extent, to the diplomatic protection of the^ national com- 
mumty to which they actually belong, and. In a decreasing 
number of cases, to lai]ge immumty &om the junsdiction 
of the State wh^e territory they inhabit. 

This recognition of the existence of a common govern- 
ment by the members of a national community is of vital 
nnportance m the working of a political system, because 
it imphes the existence also of that co-operative element, 
whic^ with the other element of authonty, constitutes the 
essential character of government, which, as stated at the 
beginning of this chapter, is the business of the State. But 
the word “ nation,” and its derivatives, suggest, philo- 
logically, some connection with the biological element, of 
vduch a good deal hM latdy been heard, and which 
threatens seriously to disturb both the practice of govern- 
ment and the theory of the State this is the so-called 
raaay* element, which, if the reasoning of this chapter 
IS sound, has no essential place m pohtical science. 


RACIAL THEORIES 


Despite the existence of certain important differences of 
opimon among authorities on biology, there are few oer- 
som vdio would deny the survival among human bemS of 
inherited characteristics, and their pereistence for i^v 
generauons Particularly in conneefaon with speSf 
religion, and customs, these charactensUcs are obvious* 



22 


The SHp of State 

But here the historian steps in, with his records of migra> 
tion and inter-breeding of the^ last thousand years of 
Europe’s disturbed history, which appear to make all 
theones of racial distribution fantastic. Moreover, the 
continued existence ^thin defined political boundaries, 
of clearly marked racial difi^ences, as for instance in the 
United States of America, Switzerland, and Belgium, 
seems to show that these differences, given a reasonable 
amount of mutual forbearance and tol^ation, are by no 
means insuperable obstacles to political harmony and 
national prosperity. Unfortunatdy, however, they lend 
thenwelvcs^ only too readily to deliberate schemes of 
political mischim, both by way of domestic persecution, ot 
even worse, of international interference. Probably, in 
view of the generally accrated doctrine of “ sovereignty,” 
the former is unpreventaole ; but the latter may, if not 
carefully guardea against, become internationally danger- 
ous, ana lead to a revival of the horrors hitherto associated 
mainly with the period of the Wars of Religion. In the 
Dark Ages which followed the downfall of the Roman 
Empire of the West, when the invading forces \\we really 
organized on patriarchal lines, such wars of ideologies 
wcre^ probably inevitable. But, whatever its faults, the 
political unity of the territorial nation is a great advance 
on the racial disharmonies of the chaos of the Dark Ages ; 
mid to attempt to return to the conditions of those Ag^ 
is to aim at a reversal of human progress, which, if 
successful, would probably herald the downfall of 
civihzation. 

Putting it in another way. Die true basis of State life 
is now self-determination ; neither doubtful theories of 
philology, such as “ Aryanisna,” nor cruel ^ prejucHces 
which involve religious persecution, such as anti-Semitism. 



CHAPTER III 

Origai and Early History of the State 

I T was provisionally stated in the preceding chapter, 
that die State is an institution, or group of institutions, 
entrusted with the government of a particular type of com- 
munity l^own as a”‘ nation ** As a compendious summary 
of the modern view of the State, this statement sufficed for 
an attempt to describe the nature of the State. But it 
obvioudy requires a good deal m the way of examination 
of the purpose for wmch this widespread institution exists, 
government ; and it may be convenient to consider 
this comprehensive pu^ose under two heads, viz. ^i) the 
nature of government itself, and (s) the chief functions of 
government which, in practice, are considered to fall 
properly within the sphere of the State. It is, perhaps, 
needless to say that, on these two heads, but especially on 
the last, there are profound differences of view. 


WHAT IS GOVERNMENT? 

•^e word “ government,** judged by its philological 
derivation, apparently has a dose affimty to the rudder, 
or steering gear, of a ship ; and, insamuch as,' in the 
case of two widdy different meanings attached to the same 
word, that which describes materid qualities is probably 
the older, it may be assumed, without much of mis- 
^e, that the ‘‘ government ** of a ship was the model 
from which the government of a nation was borrowed, not 
vue versa This assumption is strengthened by the fact that 
the equivalent of the word “ Governor,** to signify the ruler 

83 
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of a poKtical community, is only to be found in the lan- 
guage of the nations whose territories border on the sea. ^ 
It does not require any expert Icnowledge of matters 
nautical to realize that, whilst the destination of a ship is 
under the control of the steersman, the latter’s efiorts 
would be futile uidess tlie crew co-operated in his plans by 
working the motive power of Ae vessel (oars, sails, or 
machinery) . And thus the pursuit of the historic^ analogy 
leads to the conclusion riiat its originators regarded 
government as a combination of two elements, authority 
and co-operation, not, as in the cruder view, the single 
element of force. Force alone, i.e. physical force, whether 
applied or merely threatened, can, of course, do many 
things. It can, for example, crush rock to powder, drive 
home a bolt, or compel the peaceful traveller to surrender 
his purse ; but it would be a misnomer to speak, m such 
cases, of the rock, the bolt, or the traveUer, as beins' 
“ governed.” ® 

TWO ORIGINAL TYPES OF STATE 

This view of the essential character of government is 
borne out by what we know of the circumstances in which 
the eidsting States of Western Europe originated. Broadly 
speaking, these circumstances were of two types 

THE FEUDAL TYPE 

The first in point of time were those which ^adually 
grew Tip out of the disorder of the barbarian mvasions 
which brought about the downfall of the ancient Roman 
Empire. Here the invading hosts settled down as con- 
qu^ors upon the agricultural and urban populations 
whi^ had grown rich with the peacdlil development of in- 
tensive farming and mmor industries which had flourished 

^France, Italy, Spain, Poituml The word impcars to be unlcnown 
in Germany , but there the word “ steuennann ** has the double meaning 
of *' steersman ” ^nd " tai^thercr,** which suggests a similar analogy. 
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under the long years of the Pax Romana. The invad<OT, 
whatever may ha\ c been their occupations in llicii naUve 
lands, had no wsh to take tlie places of these labonous 
peasants and artificers. They (tlie invaders), inured to the 
hardship and dangers of the long trek, had become, as \%e 
should say, soldiers rather than civihans. They were quite 
prepared to defend their new possessions by foicc ; and, 
for the most part, they were intelligent enough to realize 
that it was, on the whole, more piofitable for them to live 
upon the tnbutc, of various kinds, which they levied upon 
their new " subjects,” or subdued people, while they (the 
invaders) krot vigilant watch against rivals who might seek 
to deprive them of ^cir plunder, zs well as agmnst revolts 
by thar subjects, rather than to pillage or exdipatc these 
subjects. Their leaders built themselves strongholds to 
guard against surprise, and quartered their followers 
judiciously in the typical agrimtur^ villages, and tlie 
much less fi'equcnt industnal toivns, with directions to keep 
a vigilant eye on the doings of the natives, and to collect 
the proportion of tribute due fiom these units to their 
“ loras ” Quite naturally, in order to enable them to per- 
form their duties, the “ war lords ” took care to afford their 
local representatives special protection, setting a high price 
on Aeir hves, and enabling tliem, by their powerful pro- 
tection, in their turn to become “ lords ” of their villages 
and towns This was the origin of the West European 
landed aristocracy of the Middle Ages, a higlily privileged 
caste, whose typical rraresentativc was the fiiUy-armcd 
horse soldier, the “chivalry” (whence the name) of 
France, Saxony, Bavana, Lombardy, and Castile, the 
“ tenants-in-chirf” of post-Gonquest Eng l a nd The rela- 
tions between them and their agricultural and industrial 
neighbours arecommonlydesenbed as tlie "feudalsystcm ” ^ 

In pracUce, the " Holy Roman Emperor” spoken of in the piecedinK 
chai^ (PP i 7 j * 8 ) usually one of the feudal monarchs , though, 
in theory, any orthodox Christian man was eligible A vrcH-known 
instore 1^ Richart, a younrer brother of Uie En^ish King, Henry III, 
elected King of the Romans m 1250« ^ ^ 



26 


The Ship of State 


THE NATIVE TYPE 

The se^nd type of State which appeared in Western 
Europe after the barbaric invasions may be described 
perhaps, as the “native” ‘State. Substantially speaii^, it 
was to be found in Scandinavia, whither the barbman 
uivaden ftom beyond the Rhine had not penetrated, but 
m which, doubtless, the example of their political develop- 
ment was known. In Scandinavia, which had never been 
part of the Roman Empire, the country had been setded, 
somewhat thinly, and in ways of which little is known, by 
unorganized emigrants (probably from Western Asia) in 
remote antiquity ; and these settlers, winning a scanty live- 
lihood from the rugged soil and the fishing of the fjords and 
lochs, were, doubtless, largely organized on patriarchal 
lines^. Probably they passed through the various stages of 
patriarchal life — hunting, nomadic pasturage, and agricul- 
toe ; and in this latest stage, had no doubt, founded 
villages, whose headmen, or elders, exercised a kind of 
paternsd government over their own petty districts. But 
about the ninth century ^er Chr^t, they seem to have set 
to work to copy the institutions of their sou^em neigh- 
bours ; and the more adventurous of the patriarchal chiefr 
had commenced to build iro kingdoms by the conquest of 
neighbouring districts, and the inmosition upon mem of 
somethin in the nature of central authority. Such was 
- the origin of the historic kingdoms of Sweden, Norway, 
and Denmark, ^d the sub-&ngdom of Iceland, whose 
kings, in the pictinesque language of the Heimsknngla 
Saga, subdued all rivals “with scatt, and duties, and lord- 
ships.” These words describe, aptly enough, the claims 
^tablished, as we have seen, by the leaders ofme barbarian 
invaders in Central and WestemEurope south of the Baltic, 
whose territories on the landward side were separated from 
their Scandinavian neighbours by the wide plains of East 
Prussia, not yet conquered and settled by the knights of 
the Teutonic Order. Unlike Prussia, or “ Borussia,’"* Scan- 
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cUnavia had accepted Christianity some three hundred 
wars before ; and the brilliant military energies of Knut of 
Denmark nearly anticipated the conquest of England by 
Willhun of Normandy in the eleventh century aftci Christ. 
In view of the evidence afforded by Scandinarian land 
law, It may be doubted whctlicr feudalism attained any 
great devdopment in Scandinavia.^ 


ARRANGEMENTS AT FIRST PERSONAL 

It is feirly clear, fiom an examination of the contem- 
porary evidence, Aat die arrangements just briefly dc- 
senbed, were regarded by the people concerned as strictly 
personal to themselves. ResUng as they did iroon con- 
stantly changing circumstances, ttiere was little ofperman- 
ence about them. Whether, when a war lord fell in batde 
he was succeeded by another, and, if so, by whom, whethci 
a village or manor which was “ in the hand of” Rudolf 
in a certain year had to pay its tribute to Louis twenty years 
was, as a modem lawyer would put it, ** a question 
of fa^ in each case ** Perhaps the most vivid illustration 
of tmth lies m the wdl-luiown rule that, until the end 
of tbe eleventh century or thereabouts, no medieval ruler 
in Western Europe regarded himself as bound by the 
grants or charters of his predecessor, until he had expressly 
coi^medthem. Indeed, why should he ’ As likely as not 
he had acquired his predecessor’s position by a successful 
wax , and it would appear to him absurd to expect that he 
mourn recomize Ae acts of one whom he (the successor) 
had deprived of hberty, or, it may be, even of life The 
tenacity with which this view was hdd on both sides is 
reveal^ by the constant demands by the successors of 
i^g John for confirmation of th e famous English Charter 
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of 1215, despite the tremendous solemnity which attended 
its granting. 

In other words, the Mngs and lords of the eailier cen- 
turies after the invasion were not institutions, but indivi- 
duds. When one of them died or was deprived of Ins 

E osition, no one could say for certain who would succeed 
im. In the case of the greater rulers, though, probably, 
nothing in the way of a formal election was blown, there 
was some hind of a rough acclaiming or choice among his 
followers of a new ruler ; and there are said to be still sonie 
traces of this practice in the coronation service as it 
is pearfbrmed at Westminster even to-day.^ In the case of 
the lower rmihs of the feudal hierarchy, it was long before 
it was definitely established that their fiefii were hereditary; 
and, again, there survived into modern English land law 
some faint ceremonies and liabilities® which point back to 
a fimft when the heir’s admittance to his ancestor’s estate 
was by no means a matter of course. But as the fie:^ origin- 
ally an ofiice or jurisdiction rather Aan ownership, by a 
process which can be clearly traced in the history of land 
law, became transmuted into an “ estate,” or, as we should 
call it, “ property,** it became more and more inevitable 
that customs regulating its transmission should grow up, 
and all the more so that among the communities whi^ 
were to become the future nations, such tlungs as inherit- 
ance anH transmission of property werefamihar, and could, 
indeed, be found elaborately described in the great system 
of Roman Law under which their ancestors had lived for 
centimes. 


GRADUALLY BECOME INSTITUTIONS 

But customs and traditions of this bnd are exactly the 

» Tlic boys of Westminster Sdiool are said to play the part of the mailed 

wainors who acclaimed their new chief ... 

*ce. the payment of" rehefs ” and the " smng out of livery incumbent 


upon the hiSr on the death of his ancestor 
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means by which institutions come into c^dstencc^ i.c. 
a^angements (to use a non-committal term) which pro- 
vide for the penormance of individuals of functions which, 
it is assumed, will, from time to lime, rcqmrc to be per- 
formed. Thus, for example, the earhest gatlicrings for 
discussion and advice summoned by the riders of the 
Idngdonis founded, as we have seen, as the outcome of the 
barbarian invasions which broke up the Roman Empire in 
the fifth and sixth centuries afrer Christ, were probably 
spasmodic in character, and oidy as frequent repetition 
accustomed the “ tenants-in-chia ” to regard tnem as 
^naiy occurrences, did they develop into the Great 
Gouuals which became one of the most important political 
institution of the later huddle Ages An even dearer 
example is the famous Parhament at Westminster, whicli, 
summoned by Edward of England in the year 1205, to 
meet a^emendous crisis, developed ivith striking rapidity 
into a frequ^t gathering of the national representatives, 
dud ultiniately, into an institution without whose annual 
appear^ce government in the United Kingdom would be 
impossible It may not be generally known, that no foimal 
enactnient (other than a doubtful statute of the year i aao 
long smee repealed) requires the King to summon Parha- 
^nt every ycM But Uic passing of a year without the 
assembling of Parhament, at any rate in time of peace, 

has long been regaled m England as unthinkable. 

overwheTmmg mmortance of the Parhament at 
Westminster, espedafly when contrasted with the comnara- 

r^resentative assembhes 
th appewedabout the same time— 

the Em Gheraux of France, the Cortes of Spam, and the 
Htel^ of Germany— has misled the ordinary 
m his atternpts to arrive at a dear theory of the State As 
a matter of fact, Parhament is not eve? the oldest of the 
CToim of institutions which go to make up the State m 
England. To say nothing of the Great Council of the 
K«lm, previously alluded to, composed of the t«a^®! 
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chief, there was; atle^t a hundred years before the appear- 
ance of Parliament, in full working order, an institution 
known as “ tlic Exchequer,” by which a large part of the 
government of the country was carried on, and which still 

S iys a considerable part in English political life. We even 
ow the name of me man to whom the origin of this 
institution was, at least as long ago as the twelfth century, 
attributed. But, once more, we must be careful not to 
assume that Nigel, Bishop of Ely in ihe twelfth century, 
to whose inventive genius its origin is attributed by the 

{ )ious relative from whose Dudogues of the Exchequer we 
earn so much of the working of the institution in that 
century, imposed it as a full-blown scheme upon the 
country. It is far more likely that Nigel, the royal 
Treasurer, finding himself embarrassed by many practical 
questions, acquired the habit of calling together, from time 
to time, his subordinate officials, notably the sheriffs, to 
deal with tJicm. By the simple recurrence of this c^al 
process, the Exchequer had become, by his successor’s time, 
an elaborate institution, meeting regularly t^vice a year in 
the royal palace, and virtually serving as a financial board, 
which supervised the collection and distribution of the royal 
revenue. ^ Another powerful institution, vitally connected 
with the Exchequer, and, like it, established at least a 
hundred years before Parliament, was the periodical cir- 
cuits, or assizes,” of the King’s Justices, going round the 
counties, at first mainly to enforce the King^s miscellaneous 
financial claims, especially in respect of the “Grown lands, 
but quickly developing into an elaborate scheme for the 
administration of justice generally. In this case, however. 


* It IS tolerably clear that the practical questions above referred to 
arose mainly out of the distinction between flic K>og s pcisonal resources 




K hic name “ Exchequer ’* is said by Richard, the auAor of the z/»o- 
,'to be taken from die chess-board (seaeeamm) on wmch the more 
difiioilt calculations tverc made The insUtution of the Exchequer 
was known in France and SicUy, and is said to be of Norman origin. 
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it is only right to state, that the practice was bOTrowcd, as 
an institution, from the policy of Charles the Great, who 
found it necessary, for fee effective oversight of his vast 
domains, to sent mtssi, or messengers, pcnomcally through 
the jprovmces of his Empire. ^ 

Cm the whole, it may be taken that fee end of fee trar- 
teenth century saw fee State (not fee name, but fee thing) 
established in England as a definite complex of institutions 
workmg with regularity, and claiming to cxerdse control, 
to a greater or less extent, over all the inhabitants of the 
country The daims of fee indpient State, as detailed in 
the Hemsknngla (p. 26) some two hundred years before, 
had already ^n broadened by fee practice disappear- 
ance in the wars of Edward I of fee feudal military force 
(fee descendants of fee Conqueror's followers) and its 
suposbsion by a mixed force composed of hired soldiers 
{sohdant)j levied by “ commissions of array,”* and the 
anaent or militia levies of fee counties, which the 
King's prudent predecessors had carefufiy kept on foot as 
a check on their somewhat unruly " kmghts ” The county 
mihtia was led by the shenff, usually a local personage.* 
But, after a sharp struggle, such independent power as the 
shenff enjoyed was taken away from mm ; and, before the 
end of the thirteenth century, fee sheriffs came to be 
rmpointed annually by the lung, a practice known as 
‘*^picking fee sherife,” which sttll continues. Thus it was 
not difficult for the I^g to assume, feat fee command of 
the whole of the armed forces of fee country was vested 


1 The kind of business entrusted to tiiese arcuit officials m 
at the end of the twelfth century may be seen set out m 
detail m the conmussions issued to the “ itinerant ’* justices in 1104. and 
reproduced m Stubbs' Sdtet Qiarters, pp 359.62 

* Whence die modem title conunuBioned officer ” The “ 
sions” raised dieir renments on a contractual basu 

* b^my of the shenl^ps had become hereditary , and the Qj 
abuses to which their ind^endence had given rise are vividly detailed 
m the famous Inquest of ShenSs held by Henry U m 1 170 (Stubbs, ob at 
pp 148-50) 
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in himself* — ^an assumption which was not afterwards seri- 
ously contested until the outbreak of the Civil War in 1641. 
The “ ferm of the shire,” a sum fixed by custom, and said 
to represent the ancient gifts rendered to the kings of pre- 
Conquest England in lieu of their patriarchal entertain- 
ment on their visitations of their tribesmen, may be said to 
represent the “ scatt ” of the Heimsknngla (p. 26; ; but this 
had been a good deal expanded as the result of me Domes- 
day Sur\»^ey, and still furmer broadened into a “ carucage ” 
or general land tax by the be^nning of the thirteenth 
century.* Fortunately, the rapid advance made by the 
youthful Parliament in the fourteenth century, in its 
demand for control of taxation, did much to check what 
might have been a dangerous tendency to expansion of 
this kind of prerogative levy. 

It is one 01 the ironies of history, that the development 
in England of the doctrine of “ sovereignty,” previously 
alludra to fp. 15), at any rate as regarded internal afiairs, 
was powerfully aided by the famous institution of Parlia- 
ment, usually associated in popular^ estimation with 
liberty of the subject But, whatever view one may hold 
as to the wisdom of the theory of the sovereignty of the 
State — ^i e. the limits of State action — ^the fact is so ; and 
it is as curious as it is impoitant. 

SOVEREIGNTY OF PARLIAMENT 

It is well known, that one of the reasons for the compara- 
tive failure of the several rqiresentative national assemblies 
which appeared on the Continent of Europe about the 
same time as the Parhament in England, was, that the 
demands made by the rulers of those countries on their 
assemblies were often defeated by the reply of want of 

' This position IS made quite dear by the survival of a wnt of the year 
iai 7 to flie shenffs to summon (a) the feudal array and (A) the mihtia 

ofhis county (Stubbs, «t,p 343 )- . i *u 

* See the wit of 1220 directed to the sheriff to levy carucage in the 

county of Northampton (Stubbs, ofi at , pp 352-3) 
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authority from the latteis* constituents. In other words, 
the representatives of the constituencies treated themselves 
as agents of their constituents, and relied upon the recog- 
nized principle of agency, that an agent must obey the 
directions ofnis employer Each representative brought to 
the assembly his earner (as the ^French called it)^ or written 
instructions, and conadered himself bound by it. On the 
other hand, whether W dehberate frircsight or not, the 
royal summons to the famous Parliament at Westounster 
of 1295, the modd of all subsequent United Kingdom 
Parhaments, contained the words : plenam el suffiaenteni 
potestatem {hahentes) ad faciendum quod tunc de communi 
consilw ordtnabitur and these words, or tlidr equivalent, 
remained part of every similar summons to tlie English 
Parhament until well on into the nineteenth century * It 
was, therefore, impossible for the Commons representa- 
tives in England to put up a plea of non posstmus to any 
demand by the Croivn or its Mimsters Oppose the 
demand they might, and frequently did ; but to say that 
they had no power to consent to it did not he in their 
mouths. Not unnaturally, the conviction soon arose in 
England, that there were no legal limits to the powers of 
an Act of Parhament passed with the concurrence of King, 
Loids, and Commons respectivdy ; and thus the Parha- 
ment at Westminster came to regard itself as a “sovereign” 
body, in the strictest sense of the word, at least so far as the 
Umted Kingdom was concerned. Until the end of the 
sixteenth century, there were faint expressions of doubt 
on the part of the champions of the unwiitten common 
law, and a more formidable opposition from the Church, 
which claimed the eedesiasliem control of the nation^ 
community by her own law and tribunals But this latter 
claim could hardly be maintamed in the face of ic 


‘‘‘nfaraglfulla^suffiaentpoviwr to do what shaU of common 

“ Stubbs, 

» The fona for 1837 is given m Anson . Parhamenl, 5th ed , p Gt 
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CHAPTER IV 
The Fusion of State and Nation 

event alluded to in the dosing lines of the preccd- 
-*• ing chapter was, of course, the occurrence of the Great 
Plague, commonly called the “Black Death,” which 
swOTt ovCT Europe from the East, during the years 1348-9, 
ana is said to have destroyed, by a sudden stroke, some 
half, possibly more, of the population of England. ^ 
Though the Plague was no respecter of persons, it was 
inevitable that its ravages should be fdt more severdy 
among tlie poorer inhabitants of the country-side and the 
towns, than in Court cirdes and the castles and houses of 
the manorial lords. These inhabitants had, on the whole, 
been improving their social position during the previous 
two centuries The villager whom the Norman Conquest 
and Domesday Book had depressed from a co-owner with 
his fellows of the village fidds to the position of a serf 
bound to labour on his lord’s “ demesne,” * had been win- 
ning his way back to the position of a free peasant. The 
fact that he was still, in theory, adscnptus gtehce, bound to 
the soil, probably did not worry him, unless he was an 
exceptionally ambitious person ; because all his interests 
centred in his village, and, in the (to us) almost inconcdv- 

^ In the absence of vital statistics for the period, it is impossible to 
be certam of the exact figures The above estimate is accepted by modem 
histonans, eg Professor Greoige Trevdyan 

‘This was mamly due to a fiscal anangement, by which the lord 
responsibility to the Exchequer for the peasant’s share of the 
Dane^d levied on the manor , the peasant then *’ working his share 
out ”'as a serf labourer on the lord’s ” demesne,” or “ inland,” i e the 
ignH worked by the lord himself through his bailiff. [See Vmogradoif 
Vtlletaage tn England ) 
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able isoladon of country life m the later hfiddlc Ages, he 
cofuld hardly imagine existence elsewhere. But what did 
matter to the peasant of the fouiteenth century was, that 
by a gradual but widespread process, known, technically, 
as adwrafio, which had taken jdace, ixifermally and irrcgu- 
larW, dunng the two preceding centuries, he, tlic peasant, 
haa, very largely, commuted his personal laliour dues for 
a fured money payment to his lord. It was an arrangement 
at the time considered advantageous to both parties. The 
lord’s baihif was relieved of tlic amdety of keeping a 
labourer, who much preferred to roend his time in working 
^ on his own share in the common fields, grudgingly at work 
on his lord’s demine ; wWle the labourer himself found 
It far more convenient to pay a fixed sum half-yearly to the 
baihff than to be liable to ferced labour dues. Actually, 
the labourer had, often, made a good bargain ; for the 
vdue of coined money had been f^ng for a consideiable 
Ume, while the wage of hired labour had proportionately 
mcreased, and the landlord who relied upon it was 
prOTortionally worse off. 


The occurrence of the Plague soon rendered it almost 
impossible to hue agricultural labour at alL except at a 
ruinous cost. Any leisure which the surviving peasants 
TOuld spare firoxn their own acres could command a 

monopoly pnee For the first time, the law of supply and 

demand, in aU its gnmness, arose as a spectre on Sc land- 

emancipated peasant 
took full advantage of it In then despmr, the^ feudal 
landovraers endeavoured to revive the personal iSom 
dues of pre-commutation days, despite the fact that the 

recorded on the m^o^ 

chartera of enilaJia^a^Jn?^^ J 
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then existing for the “Knights of the. shire,” ^ and the 
superior position of these to the timid representatives of 
the cities and boroughs in the Commons House, to say 
nothing of the fact tiiat the Upper House was conmosed, 
almost exclusively, of great landlords, it was easy mr the 
landowners to rush through Parliament a series of revolu- 
tionary statutes, known as the “ Statutes of Labourers,” 
which practically dominated the labour m^ket during the 
fifteenm and sixteenth centuries. These, in effect, set up 
a system by which every labourer, * not already in employ- 
ment, could be compelled to work for anyone who chose 
to employ him, at a rate of wages originally described as 
“ customary,” then fixed by the statutes, finally assessed 
periodically by the Justices of the Peace ; the latter a com- 
paratively new institution set up by statute, and appointed 
by the Grown for each county and a good many boroughs. 
Any breach of the numerous provisions of these statutes, 
in theory either by employers or labourers, * was made 
summarily punishable by the Justices ; and, in effect, the 
whole control of the relations of 'master and servant was 
placed in the hands of the Justices, to be exercised in a 
summary manner. This was, in effect, the earliest phase 
of the “ s ummar y jurisdiction ” which now plays^ such an 
important part in the administration of the criminal law. 
The powerflil gilds of the merchants and craftsmen of the 
towns probably at first escaped the meshes of the Statutes 

* This qualification, uhidi was enJbrced till long after the fMrtcenth 
century, rendered it impossible Ibr a peasant to be dected to Parnament , 
while the franchise itself was lestncted to “ frcdiolders who mw dispend 
forty shilluigs a year at the least ’*--a large sum m die fourteenth 


*^l2s term was made to mclude, not only agncultural laboiuws , for 
carpenters, masons, tilers, and plasterers, whwe o^pahon%^d appear 
to us to be rather urban than rural, were mcluded in the ^tute ot 1351 
The only exceptions were merchants, “skilled artificers, and persons 

living on their own land' , , .. . r 

* ui theory, any employer who paid more than the statutory rate of 
wage was guilty of a cnmmal offence ^ But it may feirly be assumi^ 
fliat the labourer who was the victim of such an offence was not likely 
to complain of it. 
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of Labourers. But they were later brought within the State 
system by the great Apprenticeship Art of 1562 ; and the 
whole s^tem was enforced and driven home by the 
Combination Acts of the eighteenth century, which long 
prevent^ the organization of Trade Unions^ after the 
Industrial Revolution, till they were repealed in 1824-5. 

It IS not to be supposed, that this serious invasion by the 
State of the economic life of the nation passed without 
protest ftom the persons who fyt themselves to be directly 
mjured by it Despite a good many provisions in the later 
Statutes of Labourers \^ch show at least an araarent 
de^e to be fair to both parties, the labourers felt that Ae 
whole force of the State had been einployed to deprive 
them of a golden opportumty of enriching themselves as a 
compensation for their frightful losses during the Ha^e. 
It was not accidental that the teachings of Wychffe, John 
Ball, and Langland follow^ closely upon the establish- 
ment of the system of the Statutes of Labourers ; and l:hat 
these culminated in die Feasants’ Revolt of 1381, which 
was by no means confined to what we should call peasants. 
The rising was at first handled skilfiiUy by the young King, 
Richard II ; but, after the authonlies had been scared by 
an attack on London, severe reprisals were taken, and it 
was not until two of the leaders of the rising had been 
killed, that the revolt was stamped out Ultimately, the 
great landowners found a more effective answer to the loss 
of their serf-labour than the Statutes of Labourers, by the 
turning of their great arable areas into sheep runs, requir- 
ing very htde labour ; and thus the question was really 
solved^ But this remedy brought into prominence another 
problem of even greater importance, rardy to be absent in 
the future from the economic fidd — ^the problem of unem- 

^ nt among the peasants unwanted on sheep runs 
le first senous attempt of the Eng lish State to^andle 
an economic problem on a great scale cannot be said to 
have been fortunate, mainly because it was felt by the 
great mass of the nation not to be honest But its failure 
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had done nothing^ to restrict the Hmits of State action. 
Rather had it inspired its opponents to aim at getting'the 
authority of the State into meir own hands. 


INCREASED ACTIVITY OF THE STATE 

The unhappy fifteenth century, occupied almost entirely 
in English msto^ by foreign ana civil wars, seems to have 
had little eifcct in elucidating the problem of the limits of 
State action. But the energy of the new Tudor monarchy, 
which, on die whole, was popular in the ordinaij sense of 
the word, afibrds little evidence that the ill-feeling which 
followed upon the passing of the Statutes of Labourers had 
caused any permanent restriction of the activities of the 
State in controlling the economic or even the social life of 
its subjects. In applying the test previously used with 
regard to the fourteenth and fifteenth centuries to the six- 
teenth, and making allowance for the very large number 
of private Acts relating to forfeitures, restorations, and the 
like, which followed the Wars of the Roses, we find, in 
looking down the Chronological Table of Statutes in the 
reigns of Henry VII and his son, that the State is beginning 
to take a deep interest in such matters as the improvement 
of tillage to counteract the introduction of shera farms, 
formerly alluded to (p. 39), while devoting much care to 
the manufacture of tne fomous Enghsh broadcloth winch 
that movement had produced in v^t quantities, also in the 
improvement of leather-dressing, in the safety of internal 
navigation, m the breeding of cattle, in the trade of 
butchering, in the regulation of alehouses, in the treatment 
of flax and hemp, and in the breeding of horses. When a 
town or city suffered from fire or floods. Parliament came 
to its aid with what we should now call a to^vn-planning 
scheme « The problems arising out of the new herring 
fishery wHch had sprung up ^ the suddra md nn«- 
plainra nngration of the herring from the Baltic to the 
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North Sea, were carefully treated ^ Most intiinatc of all, 
the apparel of the heges was regulated by more than one 
Act of Parliament of the sixteenth century. What was, 
perhaps, the most important economic change of the 
century, though it does not appear in the Statute Book at 
all, was undoubtedly due to ue direct action of the State , 
for the conversion of “ chaimaign ” into “ several ” hus- 
bandry by the Enclosure Commissions of Edward VI, 
unpopular as it was m many quarters, was undoubtedly 
a great stimulus to production Even ^e dehcate process 
of distributing the assets of an insolvent debtor proportion- 
ally among his creditors was undertaken by Parhament ; 
the first English Bankruptcy Act datw from the reign of 
Henry VIII. Into almost every relationship and interest 
of the national commumty the State penetrated ; and, 
whatever individual opmions there might be as to tlie 
policy of these measures, there seems to be no evidence 
that they were regarded as being outside the State’s 
proper sphere. 


FREEDOM OF OONTRAOT 

But when we pass fi:om the sixteenth century to the 
seventeenth, there appears on the scene a new institution 
destined to prove, intimately, a powerful rival of State 
authority or, at any rate. State activities Students of the 
history of English Ijaw are well aware that the seventeentli 
century is, ^phatically, the century in which the contract, 
or, as an Enghsh lawyer would probably put it, the 
simple contract, bejgins to dominate English economic 
, would be impossible, without entering into 
tecniucai details which would not interest the general 
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rcad^, to trace l3ie history of this powerful institutioii at 
aity length. The word contraev' of course, is much 
older than the seventeenth century, even in legal pro- 
ceedings, having, probably, been imported from Roman 
Law. But, again, as students of English legal l^tory are 
aware, it was for long used in a restricted sense, to signify 
certain formal engagements, which could be enumerated 
and, as it were, ^ ticketed,” and which still bore about 
them certain features dating from remote antiquity.^ 
From the very beginning of the seventeenth century, 
however, the English Courts, after a good deal of hesita- 
tion, began to take a much bolder I^e.* TTiey were 
inclining to the view, that any promise or undertaking 
given by a person of full age and legal capacity, to another 
person, having an element of mutuality,® could be made 
the basis of legal proceedings against the party to the 
transaction who failed to observe his undertaMng, with an 
unlimited power in the Court (or a jury) to award jpecuni- 
ary damages against the defaulter. Steadily this doctrine 
worked its way into all business relationships, superseding 
the medieval idea of the customary or fixed price, and the 
canonical view of the “just price.” Of course there were 
certain safeguards and restrictions. No contract having in 
view the commission of a crime- or other illegal object 
would be enforced by the Courts. Certain well-recognized 
types of oppressive contracts, eg. contracts made with 
expectant heirs and inexperienced people, were frowned 
upon ; though the repem* of the Usury Laws after the 
Reformation did a good deal to tie the hands of the 


* ^ the ** bond,” the ” debt,” and the ** deed ” or sealed document. 
■ The cntical date is the year 1603, when, in what is known as ” Slades 

Cass,” all the Justices of England, m the Court of Exchequer Chamber, 
solemnly resolved that "every contract executory imports m itself an 
assu^sit” (or undertakmg) 

3 This is the nmtenous doctnne of “ valuable consideration,*’ beheved 
to be peculiar to English Law. 

* The repeal was gradual, bcgmnmg m 1545, and not being complete 
until the nineteenth century. 
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Courts in this respect. For a long time no married woman 
could bind hersdf by contract. But so popular did the 
institution of Contract become, that it passed from the 
sphere of economics to the sphere of political spccidadon ; 
and Locke in England and Kousseau in France, witli their 
theories of a Soaal Contract which was supposed to be the 
origin of national communities, and further, to lead to 
inmortant political^ conduaons,^ exercised a very great 
influence on practical politics. In Sir Henry Maine’s 
famous phrase, society appeared to be “passing from 
status to contract.” 

But, of course, the final triumph of the new institution, 
and its effect on State activities, came with the Industrial 
Revolution of the eighteenth and early nineteenth centur- 
ies The enormous potentialities revealed by the new 
discoveries m physical science, and the practical use made 
of them by gemuses like Hargreaves, Watt, Arkwright, and 
others, were seized upon by men of great energy but little 
scruple,^ who saw the chance of making enormous fortunes 
by speciahzing on the production of the new manufactures 
rendered possible b;^ the discoveries. The newly recognized 
prmciple of the ** division of labour ” brought about the 
collection m huge fiictones of the former ** artificers ” and 
agricultural labourers Both for the entrepreneur and the 
new type of workman, the institution of the Contract 
seemed an ideal weapon j though experience soon taught 
the latter that, without orgamzation, the parties hardly 
equal terms And it is, again, one of the iromes 
of history that the workmen are said to have been the 
last to defend the once-hated system of the Statutes of 
Labourers. No doubt, when business was brisk, and huge 
fortunes were being rapidly made, the workman could use 


thmLers drew diffenait conclusions from 
^ “y* histoncal basis^ 
recogmtion of the Republics of tSe 
Ne&erlands and Switzerland by the Peace of Westohalia may be said 
to have been influenced by it % the best, the 
an expression of certain fundamental truths ^ convenient as 
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his contractual power to secure high wages. But one of 
the unple^ant features of the new system of production 
(if system it could be called) was, that periods of prosperity 
mternated with periods of depression, and that then the 
manufacturer, running his worlcs at a huge cost, could 
use Jits contractual power to beat down wages, with the 
alternative of dismissal and destitution for the worlonan. 


LAISSEZ-PAIRE 

It is hardly surpiising to find, in view of these circum- 
stances, that a reaction against the actiwties of the State, 
leading up to a definite philosophy of laissezfatre, ^ should 
have set in. It must be remembered that, until the passing 
of the Reform Act of 1832, not even the leaders of the new 
industrial world were adequately represented in Parlia- 
ment. The old medieval franchises, which still governed 
the composition of the House of Commons, had enabled 
the great landowners very largely to control the elections 
through a corrupt system of “ pocket boroughs ” ,* and the 
patrons of such boroughs were by no means anxious to 
introduce into the House vigorous repr^entativ« of the 
new order which they regarded with suspicion as aiming to 
rival the hitherto unquestioned dominance of the landed 
interest * Rather were they inclined to exercise their 
powerful patronage in favour of youngs sons of the 
nobility and the great landowners, or merchants who had 
returned from India loaded with the spoils of the pagoda 
tree.” This latter class, though not in all ways sympathetic 
to the old order, were more anxious to associate themselves 


»The attitude of mind which dcprccat^ as unwise any extension of 
State activities will be found well desmbed m two ^ks imtten m 
later days, viz Dicey . Ltta, and Pttbbe Optnm and ^ 

Siraili^, and Jethro Brown Undarljnng Prmajdes of Modem L^ehon, 

to the manipulation of the borou^, the l^dovmers 
were abte very largdy to control the county dections thr ^ 

tenants. '' \ 

/ \ 
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with it than with the rough manufactui ers of Lancashire 
and Yorkshiic. Natur^y, tlic laltci, nwidly becoming tlic 
real leaders of the nation, felt little conndcncc in the ability 
of Farhament to deal wisely uith the new problems of 
industry Vhich were consiantly aiisin^, and preferred to 
settle these problems by ilicir own indh'idual action On 
the other hand, the working classes, angered by the harsh 
application of^e Combination Laws which attempted to 
sUne all tlicir attempts to better their position by strikes 
and labour organizations, had ceased to regard the State 
as a source of protection Comequcntl) , ncithci side felt 
much confidence in the actitatics of Failiamcnt, or anv 
great desire to muluply them If we resort to oui old test of 
rea^ng down the list of Acts of Parliament in die Cliiono- 
logical Table, we find that, in spite of the large number of 
local Acts which probably rcpicsentcd purely local cffoits, 
and excited little general interest, tlic statutes of the last 
(martcr of the eighteenth century and tlic first quarter of 
the mneteenth, which dc^ with impoitant internal 
questions of general interest, is sui prisingiy sm^l. Most of 
the energy of Parliament appears to have been absorbed in 
guarding against the dangcis arising from revolutionary 
propaganda, and the carrying on of the ivar against Prance, 
then dominated by the formidable figure of Napoleon 
Bonaparte Page after page of the Chronological Table 
fells to record the Utlc of any statute which has left a per- 
manent mark upon the economic or social life of the nation 


REACTION AGAINST LAISSEZ-FAIRE 

however, tlie tide turned Towards Uic end 
ot the French War, public opinion began to incline in 
t^oxir of ^rhani^ntary Reform The successful outcome 
of me war had among all classes in England an intense 
pnde in English institutions, and, except amongst those 
whose vested interests were senously threatened by proiccts 
of reform, a desire to m?jte them still better Though the 
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country had, on the whole, stoutly rejected the extremer 
projects of die French revolutionaries, it had been im- 
pressed by the brave resistance put up by Revolutionary 
France to the armies of Europe ; and the teachings of the 
Encyclopaedists and other enhghtened French thinKers had 
left meir mark. Moreover, the manufacturers and the new 
commercial classes gener^y, felt it a slight that they, in 
whose hands were centred so much of the wealth and 
enterprise of the nation, should be practically without 
representation in the House which, by its long and success- 
iiil traditions, had become the cliief power in the State, 
while the new urban masses, who had been much more 
affected by the propaganda of the French revolutionaries, 
were feeling th^ way to the movement which afterwards 
became known as Ghardsm, and which was concentrated 
almost entirely on Parliamentary Reform. 

The success of the first Reform Act, limited as it was 
in its constitutional results, in producing beneficent legis- 
lation, went hic to strengthen the belief in the power of the 
State to profit the community by an extension of its opera-' 
tions. Perhaps the great statutes which emanated ftom 
the reformed Parliament did not rouse intense enthusiasm 
among the humbler classes of &e nation. But the rapidly 
growing and increasingly intelligent middle classes realized 
mat a Parliament which had to its credit, after a very few 
years, such a list of reforaing measures as the Acts which 
abolished the more glaring abuses of an antiquated legal 
procedure, placed the new and highly popular system 
of trading companies on a reasonable basis, recast the 
antiquated law of inheritance (including testamentaxy dis- 
positions), -'introduced a uniform system of mumcipal 
government in the place of the disordered anomalies and 
corruption of the old boroughs, and simplified the costly 
absuroities of deahngs in land, was at least a live force 
And the rapid series of Acts modifying the horrible seven- 
ties of the old criminal law which was associated with the 
accession of the young Qjieen Victoria in 1837, to say 
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nothing of the Act abolishing slavery tliroughout the 
Empire, and die passing of tlic first of the long series of 
Factory Acts, seemed to show that the standard not only 
of intcuigcnce but of humanity had risen substantially as 
the result of reform. 

As is generally known, the movement for the extension 
of the firanehisc went on vigorously during the whole of the 
xuncteenth and early tiventieth centuries, until now every 
adult member of the English nation, m^e or female, has, 
pnmd facUy a direct vote for elections to the House of 
Commons , while the Party oiganiration of the House 
renders it possible for any member of the House, however 
humble his on^n, to aspire to membership of the hCnistry 
of the day, die real exercisers of the power of the State. 
Whether or not the present suspension of Paity hostilities 
continues, the age long problem of the competence of 
political action, or, as it was put by a wcll-knoum writer, 
of the Man versus die State, has become a problem, not of 
law, but ofpohey The doctrine of “ sovereignty ” (pp. 15- 
16) has tnumphed all along the hne ; and no consti- 
tutional laivyer would now contend that any Act of 
Pailiament is technically ultra vires. But the change in the 
character of the problem docs not lessen its importance j 
and the question of the principles wliich should guide the 
nation in entrusting to, or acquiescing in, die cxcarcuse of 
mnctions by the State, irill require a chapter to itself 
Before we turn to this subject, however, a few lines must be 
devoted to a side-issue which, to prevent ovci loading the 
earlier pages of this chapter, has hitherto been hdd in 
reserve. 


LOCAL AUTHORITIES 

Tins is the question • how far, in considering the 
^tivities of the State, have we been justified m assuimng 
diat these include the action of what are now known « 
local authonties,” which do, undoubtedly, at the present 
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time excrete a great deal of goveinmental control over 
^eir localities, and, possibly ^so, those professional and 
industrial organisations which can, in the last resort, rdy 
upon the strong arm of the State to enforce their authority? 

There can be no question that something in the nature of 
local organization, probably of a primitive typCj^was 
known in Ei^land long before the definite establishment 
of a central State authority with the Norman Conquest. 
We niay not know much of the actual wor^g of such 
ancient institutions as the township,^ hundred (or wapen- 
take) and the shire or county. J^ut their existence ^vas 
quite clearly recognized by the Conqueror, who, in fact, 
took considerable pains to compel them to fiilfil their 
functions. With the feudalizing process which developed 
rapidly after liis arrival, the township moot soon became 
absorbed in the manorisd cout of the lord. But the “ pleas 
of the hundred ” were definitely treated as typical of the 
lay jurisdiction in the well-known charter by which the 
Conqueror, in pursuance of his bargain with the Pope, 
au&orized the establishment in England of special Church 
courts ; and the An^vin kings, when they set up their 
circuit courts (p. 30), made much use of the shire or 
county courts to provide audiences for the royal commis- 
sioners, who, as later appear, built up the great system 

of the Royal Courts of Justice in England. That there w^ 
even something of a hierarchy of the lay jurisdictions is 
shown by the met that the “ reeve, priest, and four lawful 
men of each township ” attended at the meetings of the 
shire court. Broadly speaking, a similar ancient back- 
ground lay behind the centralized governments of most of 
me medieval States of the Continent. 

One special feature of these ancient jurisdictions was the 
rule tiiat, in them, the “ suitors ” (i.e. the persons attend- 

^ The notum that a town^p was a httle town is quite unhistoncal 
A township was no more a “ little town ” (m the modem sense) than 
a lordship was a htde lord The towndiip (tunsape) was die viDage 
afharwiuds known as flic “ pansh.” 
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ine^ were the iudges ; for the business was unspeaahzed 

into the later distinctions of judiaal, 
the like In other words, any matters of general interest to 
the commumty which they represented were discussed, 
and were disposed of by primitive methods ^ j 
It is also qmte dear, from the evidence of Domesday 
Book, that, again long before the Norman Conquest, 
something in tibe nature of urban aggregates 
usually known as ** boroughs,** had defimtdy established 
special customs of their own, which were protected by 
royal and other charters. One of the most common and 
valuable of these was the firma burg^, or lump smn paid 
for exemption from all outside claims — z. fact which snows, 
almost condusivdy, that a substantial amount of 
government ** was enjoyed by these centres But the best 
evidence is to be found m the Report of the frmous Royal 
Commission of 1832-5, which led to the passing of the great 
Mumapal Corporations Act of the latter year Doubtless, 
this Report showed that these “ corporations ** had fallen 
into a himentable state of decay and corruption. But it 
should not be forgotten, that, long before 1835, the central 



to bring these institutions into contempt ^ A particularly 
glanng instance of this mterference was the passing, in the 
year 1601, of the famous Act of Parhament which iimosed 
upon every parish the duty of levymg a “ rate** for the 
relief of the mdigent poor by “ setting of them on work,** 

- and appointing “ overseers ** to collect the rate If soad- 
ists can daim that this statute was an emphatic recogmtion 
of the duty of the State to care for the economic wdifare of 
every individual m the nation, the advocates of laissez-faire 
can point to the fact that it started the nation on a career of 


^ The \cry fact that the boroughs were ** corporations/’ an institution 
not recogni2ed till centunes after the Norman Conquest^ bad enabled 
the mumapahties to acquire property on bdialf of the burgesses, and in 
other ways exerasc a great amount of self-go\xinment 


D 
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extravagance and maladministration which nearly 
brought about national bankruptcy at the beginning of 
the nineteenth century. « 

As is well known, the whole system of local govenmient 
in England has been radicaUy oyerhauled by numerous 
statutes of the last century, Specially in connection with 
such matters as public hemth, sanitation, education, road 
transport, and housing accommodation for the working 
classes. The actual administration in such matters^ is sdU 
maiidy m the hands of locally elected persons, with the 
exercise of whose discretion, so long as they keep within 
the law, the central government does not interfere. In this 
sense, local government may still be said to be outside the 
sphere of the State. On the other hand, the increasing 
number of specific duties imposed i^on the local autlmr- 
ities by Act of Parliament, and the discretionary allocation 
by the Treasury of large sums of money to be expended by 
th e-Tn, in feet tend to make the local authorities^ sub- 
departments of State As is equally well known, this fact 
was dearly recognized by the establishment of the Local 
Government Board in 1870, and its subsequent incorpora- 
tion into the Mim'stry of Health. It would appear, tiiere- 
fbre, that any general inquiry into the proper scope of 
State activities must inevitably indude at least the acts of 
local authorities, the more espedally as the “ government 
exercised by these authorities can daim the support of the 
State tribunals, so long, but only so lo^, m the locd body 
acts within its legal powers. But it should never be lor- 
gott^Aal byle Undoubted rules of English Law, no 
focal authority can shdter itself behind the “ soverei^ty 
of the State, popularly expressed in the maxim : , ' ^e 
King can do no wrong.” Anyone injured by the unlawful 
act or neglect of a local autbqnty can bnng an action 
against the authority in the ordinary courts, substantiaUy 
as though the authority were a purdy pnvate individud. 
The ve^ Kmited immunity fi*om tiie consequence of^ 
nSe gmdgingly granted by the Pubhc Authonties Pro- 
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tection Act, only serves to emphasize the rule itsdf There 
is no “sovereignty” about a local governing body in 
England, whatever may be the case disewhere If a 
local authority makes a claim of any Mnd, it has to show 
its legal tide to it. And that tide will, in nine cases out of 
ten. Be an Act of Parliament. 



CHAPTER V 
JJmits of State Action 

CU^J£GT to the important doubt, discussed at the end 
^ of the last chapter, whether what is m England c^ed 
“local government” (i.e. administration of a stricdy 
limited area for strictly defined purposes by an elective 
body of citizens living within that area) can properly be 
considered to be State action at all, we have seen that, so 
far as positive law (whether written or unwritten) is con- 
cerned, there are no legal hmits to State action in England. 
Without falhng back on foe classical illustration of a 
possible Parhament enacting a possible law for the 
massacre of all blue-eyed babies, we may point out that it 
would not be illegal, even at foe present day, for Parha- 
ment to pass an Act requinng foe attendance, for a greater 
or less number of times in foe year, of every person resident 
in England, at religious worship conducted according to 
the rites of foe Church of England, on pain of a pecumary 
fine for neglect. No judge or ma^strate could refuse to 
enforce such a penalty, wifoout resigning his office. The 
safeguards against freak legislation are not an ajroezd to the 
Courts, but a recogmtion of foe sinmle foct that Parliament 
is composed of human beings, half of whom have to stand 
for re-election within, at foe most, five years, and com- 
paratively few of whom are anxious to figure as reactionary 
tyrants 

Similar considerations apply to much less extreme 
proposals from time to time put forward by practi^ pqh- 
ticians. Let us suppose, for example, an Opposition with 
an avowed platform containing “ planks ” winch, to a very 

5 « 
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large number of educated and influential members of the 
community, appear to be revolutionary, and which yet, by 
the chances of a General Election, is returned to power 
It IS fairly certain that, at the first attempt to turn these 
extreme proposals into legislation, the new Government 
would meet with resistance in Farhament itself, not only 
£rom the new Opposition, which the supposed supporters 
of the Government could, ex h^othesij outvote, and from 
the House of Lords, which it could overcome by- means of 
the Farhament Act, but also from some of its own more 
moderate supporters To meet this difficulty, it has been 
suggested by some qmte distmguished pohtical thinkers, 
that, in the first flush of victory, the new Government 
should demand from Farhament ffie passing of an Act in 
the na^e of the famous Defence of the Realm Act, 1914, 
by which the Crown (that is, practically, the Mimstry of 
the day^ should have an almost unhmited power to issue 
Orders in Council to preserve the “ safety of the Realm ” 
Let us s^pose lhat, in spite of the ns^ of adverse opinion 
in the House of Commons itsdf, above alluded to, the 
demand should be granted The Ministry would still fin^l 
Itself very far from being in a position of unhnuted power 


DIFFICULTIES IN THE EXERCISE OF 
SOVEREIGNTY 


In the filst place, it would be open to any member of 
the public to contend, in a Court of Law, that the terms 
of a particular Order in Council were not justified by the 
p^m conferred on the Crown by the Act, the passing of 
which we have assumed It is, of course, w^ known, t hat, 
more than once during the Great War of 1914-18, the 
Courts pronounced against the vahdity of an Order m 
Council iMued ^md^ the powers alleged to have been 
conferred by the Defence of the Realm Act, or, at any rate 
against the apphcabihty of the Order in a particular case’ 
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And it is hardly likely that, in any circumstances less 
strenuous Aan those of the War, there would be any 
greater hesitation on the part of the Courts in criticizing 
the legal validity of such an order in Council. 

In tne second place, it might, conceivably, be possible 
that the Government in power n^ht fall bade on the 
somewhat shadowy claim of the Grown to issue “pre- 
rogative ” Orders m Council which do not depend upon 
the authority of any Act of Parliament for then* validity. 
For lustoriem reasons, it must be admitted that such pre- 
rogative powem do, m fact, exist in a few cases in Eng^land. 
For example, it is said that, except so far as statute forbids 
it, the Grown may issue any regulations for ^e control of 
its own servants, military or ci\m. But again, the question 
whether, in point of law, any such regulation is justified 
by the prerogative, is for the Courts to decide ; and, as a 
matter of fact, it is now heldhy the Courts of Justice that if, 
even without express r<feence to the prerogative. Parlia- 
ment has shown an intention to take the subject in 
question into its own hands by statutory enactment, that 
intention is sufficient to deprive the Crown of its powerto 
control it by prerogative. ^ 

Short, then, of an^ Act of Parliament to empower the 
Grown, i.e. the Ministry of the day, to legislate on my 
subject in any manner that it chooses, even by abolishing 
such venerable institutions as the Courts of Law, a revolu- 
tionary Ministry would find^ itself hampered at almost 
every step, by ajpopidar opposition, much more formidable 
than an Opposition in the House of Commons itself. And 
it is as impossible to imagine any British Pmliament pas- 
sing such an Act, as it u impossible (again to use the 
/•laggiral example) to imagine it legislating for the massacre 

^ This was the real principle involved in the case, well known to English 
lawyers, of the commandeering of the De Keyset’s Hotel during the 
War by the military authorities There was no doubt about the right ; 
^t It had to be under conditions prescribed by Act of Parliament 

for the purpose. 
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of all blue-eyed babies. Such a proposal would transfer the 
revolution firom Parliament to the streets, which is prob- 
ably the last thing that its prraosers would desire. 

Apart from Parliamentary reflation, of course, the 
question, at any rate in England, is not merely one of dis- 
cretion, but of law. In spite of the fact that Parliament and 
State are not co-extensive, it is hardly possible to iniaginc 
any extension of State action which would not be illegal 
because it conflicted with the rights of the individuals 
affected by it So far as this country- is concerned, the 
dubious theory of “ sovereignty,” despite the polite use of 
the qualifying adjective “ sovereign,” is strictly hmited to 
the authority of Parliament. Indeed, there is some not very 
good legal authority for saying that even the mere failure 
of a Grown official to do his du^ in a particular case, 
whereby a private individual sufzers detriment, can be 
made the basis of a coiiml^t m the Law Court. At any 
rate, in a famous case, decided some two centunes ago, it 
was hdd that a returnmg-officer who refused to record the 
lawfully tend^ed vote of a would-be elector at a Parlia- 
mentary dection, was liable in damages to the tenderer. 
But there h^ since arisen a good deal of doubt as to how 
frr this decision is law and, in any case, such an action 
hes only against the offender in his personal capacity, and 
not as a representative of the State 
The question, then, which pohtical sdence has to answer 
as to the himts of State action, is not, in England at least, 
a question of law, or even a question of practical difri- 
culties, but the much more dimcult question * For what 
fands of activities is the machinery of the State a smtable 
instrument? . 

It IS often a convenient method of discussing a question 
of this kmd to begm by ruhng out a few obvious cases in 


* Particularly as to whether it hes for mere omission, or, as it is called. 
noD-icasance ’* Of course if the offiaal's act constitutes a defimte 
Tort, or legd wrong, he can be sued personally , and the plea of 
supenor orders *’ wiU be no defence^ * ” 
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which tiiiere be no doubt. Let us remember that, 
whatev^ the lustoricd origin of the State, it is now, as has 
been said, an institution or a group of institutions, which 
exists for the purpose of governing a particular IrinH of a 
community,^ known as a nation, and, for this purpose, 
endowed with the very dangerous power of exercising 
physical force, legally unlimited in extent. 


CLEARLY UNSUITABLE ACTIVITIES 

Wc may bemn by taking it for granted, that nothing 
would justify a State in attempting to do anything which is, 
by the very nature of thin^, impossible, or, which amounts 
to the same thing, impossible within the means at the dis- 
posal of the State. For example, though a State is able, to 
a greater or less extent, to prohibit, or, on the other hand, 
to enforce, the practice of certain rehgious observances, it 
is clearly impossible for it to enforce, or even prohibit, 
religious belifs. The matter was well put by an imaginary 
objector to a proposal for religious persecution, upon 
whom it was urged, that it is better to have a State rehgion 
than no religion at all. The objector replied : “ I fad to 
see the distinction.” A similar objection, of course, apphes 
to any attempt by the State to impose intellectual beh^ or 
conclusions upon its subjects. Doubtless States still do, in 
certain cases, prohibit the expression of certain belicfi, 
probably because it is feared that certain consequences, 
which they regard as dangerous, may follow from such 
expressions But, after all, the holding of a behef or con- 
clusion is one thing ; and the expression of it is another 
The latter is action, not merely behef Still, the State 
which prohibits the eiqiression of beliefe, rehgious or intel- 
lectual, betrays its own nervousness, or, rather, the 
nervousness of those persons who are, for the time being, 
running the machinery of the State ; and this is, probably, 
one of 3ie most dangerous things that an institution which 
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relies, in the last resort, on the exercise of physical force, 
can do. A State which enacted a law to prohibit an 
^ression of behef that the earth is square, would render 
itself ridiculous There are other ways in wmch a State can 
combat the existence of belief whu^ it genuinely believes 
to be harmful to the community which it exists to govern 
Endowment of education is a very obvious example. 

Shghdy below the levd of actum impossibilities, perhaps 
hardly to be distinguished from them, stands the case of 
an enactment which so violently offends the sentiments, 
the desires, or, if the term be preferred, the prejudices, of 
an overwhdimng majority of the members of the nation, 
that any attempt to enforce it would be impracticable. It 
is, of course, quite dear, that, m a democratic State, no 
legislative int^erence of the kind indicated could be even 
attempted without the support of a very considerable 
number of its active citizens But that is, obviously, not 
enough,in all cases, to enable ittobeenforced. The dassi- 
cal instances in recent times happen to come from a great 
democratic community which, despite occasional lapses, 
has shown itsdf thoroughly law-abiding in essence In the 
statutes which endeavour to give effect of the undoubted 
pnnaple that, since the Giim War, aU citizens of the 
Umt^ States, whatever their race or colour, have been 
mbued to ^erase their dementary political rights, the 
legislature finds it impossible to give effect to its enact- 
ments in all mstances In the second case, that of what is 
gencrahy spoken of as " prohibition,” not only was it 
found impossible to give effect to legislation which had 
acqimed a special solemmty by being incorporated into 
the Gonsutufion of the Umted States f but Se appalhng 
followed an attempt to put the le^slatioh 
into force, led, wthin a comparativdy short space of time, 
despite Ac consumtional (hfficulUes involved, to an actual 
repeal of the EighteenA Amendment,” 

^o uirorejudiccd person can fail to admire Ae excel- 
lent mott\cs vhich urged most of Ac promoters of Ac 
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Eighteenth Amendment to ^ carry out their untiring 
labours. Many of their admirers were suiprised at their 
initial success ; but, though they esroected difficulties in 
the execution of the Amendment, they were, probably, 
startled beyond measure by the unioreseen effects of 
“racketeering.** The promoters of the Amendment, 
excellent as were their motives, had committed a first-dass 
psychological error in failing to realize that legislation 
which it is practically impo^ible to enforce may be not 
merely inefltectual, but positively dangerous. 


MATTERS OF TASTE 

Apart from sheer impossibih'ties, the attempt of a State 
to impose control in matters the very essence of which is 
that wie individuals concerned should be free to exercise 
the unfettered choice of their mclinations, is not only un- 
wise, but apt to be disastrous. Obvious examples are, the 
choice of a marriage partner and daily ^p^el. ^The 
limited prohibitions of mter-niarriage which still exist in 
w^-ordCTcd modern communities are, probably, justified 
by sound biological laws and a quite reasonable appre- 
hension of the social difficulties which would anse fipm the 
inter-marriage of near relations, and, for similar reasons, 
the prohibition of marriage bdow a certain age^ But, for 
a State to go fiirther, and act as a matrimonial agency 
charged with the selection and enforcement of marnages 
upon all and sundry, or even to refuse to issue marriage 
licences on the ground of ** incompatibility of tempera- 
ment i* or other hypothetical causes, would clewly be 
destnicrive of that temperamental affinity which is, after 
" all, one of the surest foundations of a happy mainage. 
The prohibition of bigamy, though this may work hardly 
in certain cases, and of incest, are justified by the smous 
social evils engendered by the commission of such mmes. 

The importance of allowing freedom of choice in the 
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matt^ of v/earing apparel iS} perhaps, less great than that 
of freedom of choicb in mamage ; and, as is well known, 
States have, in the past, imposed rigid sumptua^ laws. 
These laws have been influenced largdy by pohtical and 
economic considerations The State itself, for practical 
reasons, has frit obliged to impose severe sartorim restric- 
tions on its own servants, especially its military and police 
servants ; and it may, possibly, be argued, that it would 
simplify the task of government if everyone in a particular 
trade or calhng were compelled to wear a distinctive type 
of dress, whereby he might be easily recognizable. If we 
put aside the obvious fact that, in most civihzed countries 
at the present day, there exist a very large number of 
persons not foUowmg anyparticular calhng, that is, more 
or less, what happens. The individual, m fact, chooses 
what he himsdf, or his fellows, beheve to be the most 
convenient dress for his occupation in life, with such 
vaneties of detail as happen to please his fancy. It may 
be added, that the choice of these details usually affords 
chooser a certain amount of pleasure, and that it is 
di^ult to imagme any State regulation more irritating, 
^d, therefore, detrimental to the prestige of the State, 
ttan ^y attempt to hmit his (and, still more, her) choice 
in such details. ' 


OBJECTS OP THE STATE 

however, from the matters which are 
manifestly unsuitable for State interference, to the more 
of those with wlto it may reasonably con- 
cern itself, we are freed with a fundamental question, the 
a^er towfreh wiU, obviously, affect our^ wew S the 
la^ What may, at the present day, be considered to be 

& ^ State oS Md 

by ^ IS meant, not merely what may be called its more 
Imuted olaect, impEed m ite very de^tio^ 
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tion, or group of institutions, for the government of a com- 
munity hnown as a nation, but as the guiding pzindples 
or measure of its success. And here we have to notice a 
fundamental change which took place in Western avili- 
zation in the last quarter of the eighteenth century or 
thereabouts. 

Up to that time, despite some speculation aroused by 
the writings of J. J. Rousseau and others, it may well be 
doubted whether, in the minds of European statesmen, or 
even in the New World which was beginning to affect so 
powerfiilly the political thinking of Europe, there was any 
serious doubt that it was, emphatically, for the State, and 
not for the Nation, to frame and carry out the pohcy to 
be followed by &e State. Except perhaps, in England, 
where, owing to the success of Parliamratary institutions, 
public opinion had a way of asser^g itself in a manner 
which astonished foreigners, the view taken by those to 
whom the conduct of wate affairs was, in fact, entrusted, 
was that it was for them, and not for their subjects, to 
frame and carry out policy. The more liberal-minded of 
them might, doubtless, profess that the object of that policy 
was the good of their suljects. And even the less hberal- 
minded, when their minds were really bent on tratonal 
aggrandizement and mihtary glory, might admit that a 
contented and prosperous nation was a far more sati^ 
factory foundation for their pohcy than a sullen pd 
suspicious community. But it was emphatically for 
i.e. the statesmen, and not for their sulnects, to^ decide 
what was good for the latter, in so far as State action was 

concerned. . . . t i. £ 

Nor, indeed, was this attitude suipnsing In the hrst 
place, if our view of the origin of modern States is at all 
correct, the great majority of them had arisen from nugra- 
tion and conquest, or at least conquest ; and it is not there- 
fore to be supposed that they would acknowledge the right 
of the conquered to dictate to the conquerors. 

In the second place, it must not be foigotten that the 
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medieval State had enormously increased its prestige by 
its alliance with the Church. We have already seen (pp. 
1 6, 17), that the Holy Roman Empire was a dual concra- 
tion of Pope and Emperor ; and the lesser potentates who 
rendered more or less allegiance to it were, until the 
religious Reformation of the sixteenth century, equally in 
alhance with, and sanctified by, the Church. No corona- 
tion was complete without an anointmg. Even after the 
Reformation, the odour of sanctity still clung to the 
Protestant rulers ; ^ and the ** divine right of Elings ** was as 
favourite a doctrine with some of them as with their 
Cathohc brethren “ No bishop, no king,” was a fixed 
behef of the Protestant James I of England Was it to be 
thought of, that these seim-sacred rulers should condescend 
to seek inspiration from the subjects over whom they were 
called upon by Divine Providence to rule ? 

Perhaps the first breach with this age-long tradition was 
the establishment of the httie Repubhcs of Switzerland and 
the Dutch Netherlands in the latter half of the seventeenth 


century In these countries, an elected President or a 
nominated Stadtholder could hardly claim any of the 
divine attributes of hereditary and sanctified rulers ; and, 
in sober fact, they were hardly more than the chief servants 
of the nations in whose names they spoke A htde more 
than a century later, the American War of Independence 
brought into existence a new and powerful State which 
sacerdotal influences, and which was 
obviously incapable of continuance except with the 
active support of its atizens. 

But, of course, beyond question, the supreme event 
which changed the conception of the relationship between 
the St^e and the Nation was the French Revolution of 
1709 Founded defimtely upon the individuahst theory of 
natural nghte, it was impossible for the French Republic 
to acknowledge any other source of authority than the 
nation which had dehberately brought it mto existence : 
und, in spite of the many changes of name and form which 
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the RepubEc afterwards underwent bdfore the founding of 
the present regime, the essential characteristics of its 
foundation remained, and lai^dy influenced the attitude 
of its neighbours. Doubtless, in the many European 
States which contmued to maintain the form of hereditary 
monarchies, much of the (fld language of divine right 
continued to be heard ; and some quaint practices, such as 
“ touchinjg for the Kmg’s evil,” which is much older than 
Christianity, continued. But the ancient sanctity of the 
State had disappeared ; and it became recognized for 
what it was, an institution, or jgroup of institutions, which 
had gradu^y come into existence for the puipose of 
carrying on the functions known, in general terms, as the 
government of a nation. 

But it was inevitable that, so soon as this truth was 
recognized, a new problem should mise. If the motive 
power, so to speak, of the did conception of the State had 
disappeared, what was to be Ae motive power of the new ? 
Save for a few speculative thinkers, the idea of the auton- 
omous self-working community was too abstract for serious 
discussion. The concept of philosophic anarchy was a lat^ 
production ; though there were practicd anarchists in 
plenty. In the circumstances, it was almost inevitable that, 
when a discussion of the sphere of State action arose, refiige 
should be found in Rousseau’s conception of the “ genwm 
wiE ” of the community. It was admitted, by reasoiwble 
confcfoversiaEsts, that this general wfll was^ often very hara 
to discover ; that it was often still more difficult to deade 
whether any proposed action of the State feU within it, 
even when an affirmative agreement on the general 
question had been reached. But, at least as a worlang 
meory, it se^ms to have been agreed, after the poEncal 
settlement of 1815, that the puipose of State or govwn- 
mental activity was to give efiect to the will of the nation. 
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THE GENERAL WILL 

Such a working theory has, obviously, much to recom- 
mend It. In the first place, it recogmzes that an institution, 
being, in itsdf, merdy a piece of mental machmery, is a 
source of danger, like any other piece of machinery, unless 
it is given a legitimate pu^ose or objective, and used fi)r 
that puipose or objective. The danger arises firom the fact, 
that, being unoccupied for its legitimate ends, it may be 
sdzed upon by inmviduals and worked for harmful pur- 
poses, usually for the harmful purpose of aggrandizing the 
power of the individuals who have seized it So great is 
die infiuence of imagination on the human mmd, that an 
institution, espeaally an institution with a great historic 
past, inevitably acquires an influence on human conduct 
which may have the most disastrous effects Students of 
Sir John Frazer*s fascmating researches into the origin 
and early history of kingship, the germ fi:om which the' 
modern State has devdoped, will be famihar with some of 
the grosser superstitions, wmch, with their attendant and 
widespread sufferings of countless human bdngs, have 
arisen out of it ^d, though it is probabty unwise to 
assume that individuals who have profited, at the 
ei^ense of their fdlow men and women, by these super- 
stifions, were prompted exdusivdy by unworthy motwes, 
it is unquestionably true that, human nature bdng what 
it is, individuals who acquire authority by means of such 
superstitions are very apt to abuse it There are few more 
prudent metaphors in the hmited stock of human wisdom 
than that which speaks of the “poison of power.*’ And 
when we find an individual, or a small group of individu- 
als, urging vast numbers of his or their ^ow human 
bdnK to sacpfice fireedom of choice, firiends, leisure, 
fairies, charity, and even life itself, for the glory of an 
institution called ** The State,** we cannot hdp wondering 
how far their enthusiasm is influenced by the promise of 
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increased impoitance for their individual selves which 
may be expected to accrue if their exhortations are suc- 
cessful. Therefore it is, that an admittedly vague o^ect or 
purpose such as giving effect to the wiU of the nation is a 
much safer ideal to put before manMnd, than indi&race 
to an institution of enormous to the imagination, 

which may, by reason of that indifference, be appropriated 
by unworthy individuals. 


MEANS OF ASCERTAINING THE GENERAL 
WILL 


It is, however, freely admitted, that the ascertainment of 
what, in fact, on any given practical question, is the answer 
which coincides with the national is a matter of im- 
mense difficulty, as is proved by the variety of the means 
which have been adopted to attain it In the simpler days 
of the City State, when practically all the adult free mem- 
bers of the community were in the daily habit of personm 
intercourse with one another, there was, of course, much 
less difficulty ; and the legitimate influence of eminent 
persons* was asserted by much more truly civihzed mea^ 
than mass hysteria and terrorism, or even than s^- 
advertisement by any of the varioiK means wni^ the 
discoveries of modem science have placed at the disposal 
of self-seeking individuals. But the City State h^ been 
replaced as the national unity by die Territorial State, 
counting its citizens by millions, only a comparative 
handful of whom can enjoy personal intercourse with one 


The enormous changes in the method of ascertmmng the 
communal wiU brought about by the chanp of numbere 
and area just alluded to, have, broaffiy spe^M, produced 
two great institutions known respectivdy as pohticd repre- 
sentation and majority rule, which h^e so profoundly 
influenced the subject of government that they have re- 
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vived the anaent controversy to which the older writers, 
regard being had to the circumstances of their age, 
appeared to give unnecessa^ emphasis. It is time, there- 
fore, that we turned to consider the forms which the State 
assumes ; for it is, undoubtedly, by their anticipated 
success in operating these two great pohtical institutions, 
that the forms of modern States have been shaped. 


AN INTERESTING SUGGESTION 

But, before domg this, it will be interesting to allude to a 
recently published work which, with exceptional clearness 
and defimteness, has suggested, as the true boundaries of 
legitimate State action, certain fairly wide limitations. As 
Its tide, Tke Good Socte^y^ inmlies, the work is one widi 
a fairly comprehensive outlook, wlfoch covers many 
intimate problems ; and, though the author of it has 
deaded preferences and dislikes, he is at pains to give 
for them 

In Mr. Lippman*s view, the chief mistakes made by 
recent speculators on the limitations of State action arise 
from the fact that they have under-estimated the enormous 
change in the economic character, not of the State, but of 
the Nation, brought about by the practical additions to 
economic capacity resulting mom the Industrial Revolu- 
tion of the late eighteenth and early nineteenth centuries. 
Before these additions were :^de, the nations of the 
Western World liv^, so for as industry was concerned, in 
more or less water-tight compartments. They had become 
famihar with one another’s products by commerce, which, 
espeaalJy after the discovery of the new sea-routes in the 
sixteenth and seventeenth centuries, had mcreased steadily 
in volume. But, so for as their consumptionof goods which 
their own countries produced, in any substantial nn ^n ti- 
ties, was concerned, they rehe d, almost exdusivdy, on 

' By Walter Lippman Gkwige Allen & Unwin, 1937 
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their own efforts. In technical language^ they were 
** self-sufficient ** communities. ^ , 

The Industrial Revolution altered all this, by the 
stimulus which it gave to the principle proclaimed oy the 
Scottish professor, Adam Smith, in his great work, ^ pub- 
lished in 1776. In Ms view, the great lesson to be learnt 
from the new inventions was the superior power ^^enerated 
by specialization, or, as he called it, the “ division of 
labour,” in the production of wealth. Before the Industrial 
Revolution, the main idea of the rulers of a country in 
wMch some new artide of practical utility had been pro- 
duced, was to keep it in their o^ country, or, worse still, 
in the particular district in wMch it had been produced. 
If the last assertion seems ffintastic, it must be remembered 
that these rulers naturally daimed thepnvilege of suspend- 
ing their restrictions on payment of ociroif or trai^ort 
duties ; and that these duties, whether for internal traffic or 
foreign trade, formed a substantial part of their revenues. 

The irresistible superiority of the division of labour 
brought about by the Industrial Revolution was speedily 
followed by the spontaneous realization, in the minds of 
the practical men who wctc its leaders, of a keen desire 
for its extension across political boundaries j aftCT a 
struggle of about three-quarters of a century, the anaent 
barnere of customs boundaries were broken down, d«pite 
the opposition of the rulers of the Stat« and the slmrN 
sJeht^ prgudices of those who thou^t that they profited 
by the ^‘self-contained ” system. The strag^, was, of 
course, largely aided by the growth, to wl^ alljmon to 
already b4i made (pp. 61, 6a), rfthe f^ diat fee 
purpose of the State was to give rffect to ^ of fee 
NaOon, and the consequent extension fee Parhar^^ 
franchises which enabled that wiD to be afiessed. Fot, 
after all, the division of labour had not been brought 


1 Inquiry mto the Nature end Causes of the Wealth of /faitons 
& London, 1776. 
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about by the action of the State, but b^ the spontaneous 
adoption of it by peoples in countries separated by 
pohtical boundaries — by goodwill, and not by nulitary 
conquest. 

The triumph of free trade, as the movement to abolish 
customs and octroi^ duties was called, was followed by such 
a substantial rise in the standard of living in the countries 
which achieved it, that, for the greater part of half a 
century, htde attempt was made to reverse it. But, during 
this period, the champions of the movement made, accord- 
ing to Mr Lippman’s contention, a profound mistake 
Realizing that most of the obstades of free trade in the 
s^ggle which they had been wag^g, were due to the 
direct action of the State, they jumped to the conclusion 
that cM State action in economic atiairs was necessarily 
harmful They may have been right in the days of restric- 
tions, ^ before flic free trade battle had been won ,* though, 
even then, it was only a particular kmd of State action that 
was really harmful^ But, in their hatred of pohtical trade 
baniCTS, liberal thinkers had contracted an unreasonable 
suspicion of all State action. This was the epoch known 
as that^ of Laissez-Faire^ which, whatever its lustorical 
ongin, is represented in England by the names of John 
Stuart Mill and, even more, of Herbert Spencer, whose 
work 'The Man versus the Statej^ marks the culmination 
of the doctrine The very success of the movement led to 
Its unpopulanty For it enabled all kinds of oppression 
and abuses, which called loudly for redress, to be practised 
vwm impumty , every proposal of reform being met by the 
objection that it was idle to attempt, by legislation, to 

protect people against themsdves.” Thus associated 
with the champions of freedom, the oppressions and abuses 
in question came to be regarded unfavourably in countries 


* the work quoted (pp ii 
origin of the latssezfinre principle *yn be traced 
or even tiie seventeenth century* 

* Williauu & Noigate, 1884. 
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having democratic forms of gfovernment, with the natural 
consequence, that self-appointed dictators compared, to 
their own advantage, the rough and ready methods of the 
court martial with the inefiectiveness of orderly methods. 

STATE ACTION TO REDRESS STATE- 
CREATED EVILS 

By Mr. Lippman points out, with great justice, that 
these abuses and oppressions are, in a large number of 
cases, only rendered legal, and, ^erefore, immune &om 
redress 'mthout alteration of the law, by a misuse of State- 
created institutions themselves, dating, perhaps, from the 
"pTt-latssezfatre epoch. Thus, for example, the long series of 
frauds connected with ** share-pushing,” fake balance 
sheets, ** rigging the market,” and the like, could hardly 
have been perpetrated, but for the existence of the limited- 
liability company, which is not a primordial product of 
Nature, but the deliberate creation of nineteenth-century 
legislation. Other cases are not so easy to trace to State 
action, especially in England, where, as will be explained 
Q)p. 126, 127) the doctrine of judiaal precedent often 
supplies the lack of legislation Thus, for example, it is 
believed that no Act of Parliament and no actual judicial 
decision till recent years laid it down that the owner of the 
surface of the soil is, in the absence of proof to the contrmy, 
entitled to all minerals below it (oAer than “ precious 
metals ”) to an unlimited depth. This can hardly be con- 
sidered a sdf-evident proposition. Yet in the famouse Case 
of Mines, ^ solemnly decided in the sixteentli century by the 
King’s Judges, it was assumed without argument that all 
minerals (other than “precious metak ”) belonged^ to the 
owner of the surface above them ; and the doctrine be- 
came firmly established by means of the theory of judicial 
precedent. Thus the State, consciously or unconsciously, 

' The question in the Case Mmes was, \%hich metals were “ precious," 
and, therefore, the property m the Crown. 
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created tlie doctune, with all its immense economic con- 
sequences It is institutions such as these that Mr. Lipp- 
man’s view would entitle the State, which created them, to 
remodd on modern lines, without an undue interference 
with economic policy, and, presumably, with due regard 
to Ae interests created in rehance on the doctrine. When 
the number of State-created institutions which have ^ven 
nse to abuses is considered, the scope of what Mr. Lipp- 
man calls “ hberalism ” is seen to be fairly extensive. 

But it may be fairly asked, if, in the social or economic 
system, abuses not due to State action anse, is Aere no 
machinery by which they can be put nght? Lippman, 
as we understand him, would say : ** Y«, it is to be found, 
since the Industrial Revolution, in the international mar- 
ket ” ^ One great effect of the Industrial Revolution was to 
establish this market, which, by its index of pnees, auto- 
matically corrects &ults in the world of industry If a new 
product is really desirable, it will command, in the inter- 
national market, a price which will enable it to be made 
at a profit If not, the absence or insufficiency of demand 
will render it unprofitable to produce it , and it will dis- 
appear The mternational market was not the dehberate 
creation of any man or State ; it grew up as a spontaneous 
agency for reporting upon the world’s desires, and is thus, 
ex hypothestf more accmtable to people witii ** liberal ” 
ideas, than systems of “planning ” enforced by autocrats. 
If confronted with the fact that, in more than one highly 
industnahzed country, enforced planning has been re- 
sorted to, Mr Lippman would pronably reply, that this is 
because evil-nimded persons have deliberately wrecked 
the international market 

It IS a plausible theory that Mr. Lippman puts forward j 
and there will be few liberal thinkers who will conmlain 
that he has gone too far The question rather is he 
gone far enough ? As he himself seems to admit, ® the 

^op atjpp 170-1 

‘op at,p 173 
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action of the international market is often harsh and 
crude, causing real unhappiness, and even misery, among 
men ; for instance, by tmowing them out of work and re- 
^acing them by machines. Is there to be no remedy 
for such evils ? ^ Must they be regarded as the inevitable 
pnce to be paid for the increase of production ? 


NOT A COMPLETE ANSWER 

It is not difficult to suggest at least one or two ways in 
which, though they cannot well be brought within the 
liznits of Mr. Lippman’s test, something might be done to 
niitigate the hardships arising from die operation of the 
international market. One of them is the way of insurance, 
which has already been tried with substantial success in 
more than one direction. The members of a community 
such as a nation have, as indeed ffieir name implies, a 
sufficient sense of unity to make sacrifices for me less 
fortunate among them who have fallen by the wayside. 
Even the crude old Elizabethan system of Poor Relief 
though ultimately ruined by the abuses with which it was 
accompanied, was a recognition of this fact. The greatly 
improved modem State systems of Health and Unemploy- 
ment Insurance which this generation has seen set up in 
Englsmd and other countries are based on thoroughly 
scimtific principles, and, despite the opposition aroused by 
their novelty, are now, it is believed, accrated as ledti- 
mate, if not exactly popular, by the nation. Yet it would be 
difficult to bring them wi^n Mr. Lippman*s permitted 
State activities ; for they are certainly not confined to the 
reform of State-created institutions. It is even doubtful 
whether they can fairly be considered as taxation. Unem- 
ployment insurance is, for example, in the nature of a 
Hcence to two persons, the employer and the employee, to 
enter into a contract the fanure of which may ent^ 
unpleasant consequences fiir at least one of them ; and for 
this licence a modest fee may fairly be demanded, even 
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if it should fall under Mr. Lippman’s disapproval, as 
savouring of a “ plan.” 

Again, the test of the international market seems to be 
not the highest possible test of utility or value. Price, 
according to the technical definition of political economy, 
is value expressed in terms of money. But there are some 
values which cannot be ei^ressed in money. Is the State 
to be precluded from secunng these for the nation, because 
the ^methods adopted do not fall within Mr. Lippman’s 
test of the reform of State-made institutions ? Are all 
subsidies for such objects as education, health, better 
housmg, or the advancement of lezuriung, to be con- 
demns on this ground i The question ^most answers 
Itself.' And yet such subsidies can hardly be admimstered 
vdthout a certain amount of " p lanning ,” which rests 
ultimately on the coerave power of the State. 



CHAPTER VI 


Forms of the State 

* I *HE bewildering political experiments tried in Europe 
during the present century, mostly as the result of the 
Great War, have made the old-fashioned classification of 
States into Monarchies, Aristocracies, and Democracies 
entirely inadequate as an exhaustive classification of forms 
of government. It^ had, probably, never been really 
adequate for any period subsequent to the downfall of the 
Roman Repubhc ,* being based on the assumption of the 
City State as the normal unit in potties Moreover, for 
many centuries after the break-up of the Roman Empire, 
it was a classification which laboured under the disadvan- 
tage of ranging practically all its members under one head; 
the tiny Rraubnes of Venice, Florence, Siena, and Genoa, 
survivals of the ancient system of City States, being almost 
the only non-monarchic^ States exercising real independ- 
ent,.. though whether they wctc properly classed as 
Aristocracies or Democracies it is difiicult to say. The 
territorial Republics of modern times make their appear- 
ance, as has been pointed out, only in the seventeenth 
century, whilst tlie most modern type dat^ from the 
French Revolution in the eighteenth. Its distinguishing 
mark is, of course, that it is represented internationally by 
a President or other Head elected by a more or less 
popular vote, almost invariably for a definite and com- 
paratively short period ; while the typical monarchy of 
the medieval period was hereditary, tliough elective 
iponarchs were not entirely unknown. 

7 ^ 
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SURVIVAL OF MONARCHIES 

Perhaps one of the most surprising things in the post-war 
political map of Europe is, not that so mzmy monarchies 
have disappeared, but that so many remain. The fall of 
the Hohcnzollems, ^e Wittclsbachs, and the Habsburgs in 
Germany and Austria, and the Romanoffs in Russia, is apt 
to produce the impression that monarchy is a dung of the 
past. Actually, there arc at the present time (1939) least 
eleven persons in Europe who arc entitled to call them- 
sdves monarchs and though, m some cases, these per- 
sons cannot daim, internationally, at any rate, all the 
privileges and powers associated with tlie lustoric 
monarchies of the later Middle Ages, yet the presumption 
is that, so far, at least, as forms are concerned, these 
powers and privileges are still observed. Nor is it even safe 
to assume, that, in these monarchies, tiic actual powers 
exerdsed by their rulers are a mere shadow of those they 
enjoyed before the War. On the contrary, it would be 
quite plausible to argue that, in some cases, these powers 
have very considerably increased If we add that, even in 
some self-styled Repubhes, e g Turkey and Russia, such 
powers arc ei&ercisea by their professedly elective rulers to 
an extent far in excess of those exercised by most so-called 
** kings,” we must admit that the monarchical pnnciplc still 
plays a very large part m the orgnaization of European 
States 

On the other hand, new Repubhes, ivith at least nomi- 
nally dected Presidents or Chiefs of States, have appeared 
in Grermany, Czechoslovakia, Poland, Spain, Russia, 
Portugal, and the liberated territories of Tsarist Russia — 
Finland, Esthonia, Latvia, and Lithuania on the coast of 
tile Baltic Sea, while the now old-established Repubhes of 
France and Switzerland have remained true to their faith, 
though Holland, one of the pioneer modern Republics, 

^The rulers of Belgium, Bul^na, Denmark, Greece, Great Bntam. 
Hungary (vacant tlirone), Italy, Netherlands, Norway, Rumania, Sweden. 
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changed its form of government to an hereditary monarchy 
over a century ago.^ 

REPUBLICS IN AMERICA 

In the^ New World, which has tahen so many of its 

E olitical institutions from Europe, the Republican ideal 
as, of course, jjeen far more completely realized. South 
of die Treaty Line which separates the United States from 
Canada (^d, indeed, in one remote but important comer 
north of it) the whole continent professes Republican 
government. * Whether any attempt to revive me older 
so-called monarchies of Mexico and Brazil, or to convert 
any of the other Republics of South America into King- 
doms, would be held to violate the famous Monroe 
doctrine, which was in terms directed only at European 
interference in American affairs, it is difBcult to say. 
There can be little doubt that such an attempt would 
arouse lively apprehension in the United States. 

But, after an, when the States of the Western^ World 
have been divided into Monarchic and Republics, the 
division really tells us very htde of importance. Perhaps, 
in theory, the rule that, in a monarchy, all officials who 
represent the State are assumed to derive their authority 
from the monarch, and can, for the most part, legally be 
dismissed by him at his pleasure, while, in the case of a 
Republic, they derive their authority from the Constitu- 
tion, and may be independent of a personal ruler, seems a 
fundamental difference. But though, in theory, all State 
officials in England hold their offices at the roym ple^ure, 
there is one very string exception in the case of the higher 
judges, who, though they are appointed by the King, and 
administer justice in his name, cannot be dismissed by him 
without the concurrence of Parliament. There are also 

* The number of European Republics M Russia be counted as one) 
appears to be eleven, just one less than the Monarchies 

* There are fourteen Repubhcs u South Amenca But, m more thar^ 
one of them, the President nas semi'dictatonal powers. 
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one or two other rare cases, eg. the Comptroller and 
Auditor General 

On the other hand, there are few who would deny that 
the President of the United States h^, in fact, a far greater 
share in the choice of executive officials and in framing the 
pohey of ffie Executive, tlian fdls to the lot of an English 
monarch, while a gain , the President of the French Repub- 
lic occupies a position which more resembles the latter than 
that of the President of the United States. Evidendy the 
classification of States into Monarchies and Republics docs 
not go very deep into the heart of things ^ and it is not 
surprising that it has ceased to attract the interest which it 
aroused as late as the middle of the mneteenth century. 

CONSTITUTIONS 

The scheme which (amongst other things) fixes the form 
of a State is known m English-speaking countries as the 
Constitution In most of the countries of the Western 
World, the Constitution of the State is embodied in docu- 
ments,^ not necessarily a single document. These countries 
are said to have “ wntten Constitutions ” ; and most of 
these written Constitutions eiqiressly or by imphcation 
forbid the exercise of certain powers by the institutions 
which together make up the normal form of the State 
Consequendy, any exerase of its functions any of these 
institutions which violates the terms of the (institution is 
said to be “unconstitutional,” and may, therefore, be 
disregarded by individu^ whom it professes to affect. 
In some cases, provision is made in the Constitution for a 
possible alteration of its terms by an appeal to some 
au^onty which is deemed to be the depository of that 
ultimate soveragnty of the nation which, as we have seen 
(p 15 ), is held to east in every independent State. Inmost 
cases, this appeal is somewhat compheated in character, 
and IS rardy made It is, imdoubtedly, useful as a safety 
valve, which may provide a peaceful escape for the passions 
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which arise when a lai'ge section of the community is 
violently opposed to the pohcy of those persons who are, 
for the time being, exercising the functions of the State, 
and thus avoid civil war. A simpler expedient is the 
reference to a tribund which inspires confidence in its 
ability and impartiality, and can at least pronounce 
whether or not there has been a breach of the Constitution 
— a decision which may go far to allay public excitement. 
A conspicuous example is, of course, the Supreme Court 
of the United States of America 

It is well loiown that one of the many peculiarities of 
the Constitution of Great Britain is that it nowhere can be 
found, in its complete form, in any document or group of 
documents. There are, no doubt, more than one Act of 
Parliament or other-document of authority which lay down 
British constitutional principles of greats or less import- 
ance ; a nfl any conduct by a State official which violates 
any of them is, in the strictest sense, not merely uncon- 
stitutional but illegal, and, subject to Parliamentary or 
other exceptional priiffiege, may entail legal proceemn^ 
against the official committing it. But, as has been pointed 
' out in an earlier chapter, there are important rules of 
F.ngTigTi constitutional law which do not appear in any 

formal document at all. . rn t. i. 

The result of this state of things is cunous. If the act 
of the State offiaal is of a land ^ch, apart from consti- 
tudonal questions, would be a crime or a rivil onbnce,such 
for example as an assault on a private citizen or an intCT- 
forence with private property, he (the official) miKt sub- 
mit to punishment or the payment of damage, as foe case 
may be. From the first he is on the defensive. It is not 
for the complainant to prove that his (the official s) act is 
unconstitutional ; it is for the official to prove mat, by 
constitutional law, it is justified. And the decision hes wiffi 
an independent and highly trained judge, who does not in 
the least stand in awe of the representative of toe State, 
even though the latter pleads “ supenor orders, i.c. toe 
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direction, possibly, of a Secretary of State In. a well- 
known case which occurred towards the end of the eigh- 
teenth century, the accused official pleaded in defence a 
long-continued practice of successive Secretaries of State, 
in addition to the evil results which would follow from an 
adverse decision. But he was met by the dry remark of 
the Chief Justice who was trying the case . “ If that be so. 
Parliament may make it lawful 

The remark of the Chief Justice puts the matter in a 
nutshell, anH illununates the character of a State with an 
“ unwntten ” Constitution. It may well be that, in a case 
of the Hnd just descnbed, the conduct of the official was 
not only qmte bond but actually in the interests of the 
commumty as a whole. But it was a breach of the law ; 
and there is but one body which, m England, can openly 
alter the law No Secretary of State, not even the mng 
hitns eUfj can alter the law ; that is a matter for Farhament 
alone. If it is really desirable that a gap in the law should 
be ffiled. Parliament can fill it, without searching a written 
document to see whether it has power to do so But it is 
one thing to persuade a high offiaal to mcrease the powers 
of his subordinates, and quite another to persuade a repre- 
sentative body, consisting of several hundred persons, in 
a matter toucldng the hberty of the subject, to impose 
restr^nts on that liberty Such a measure could only be 
introduced, with any hope of success, as a Government 
Bill, a fact which would at once arouse the vigilance of an 
organized body in Parhament itself^ whose main busmess 
it IS to cnticize the Government, and of a Press which is 
equally vigilant i. It is not, of course, suggested that this 
Rule of Law, as ft is called, is pecuhar to the English 
system , the example of the Umted States of America is 
equally clear, despite its written Constitution But it is in 
striking contrast with the doctnne of many other countries, 

» See 4 e lases assoaated with the name of John Wilkei, xeported in 
19 Stale Tmas, especially Ifoeft 0 Money, WtHet v, Wb^, and Enliek 0, 
Camngton 
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RcpubKcs no less than MonJU*chies, 'where the plea of" act 
of State, * or its equiv^ent, is a complete answer to a com* 
plaint by a private citi2en of the action of a representative 
of the State. 


UNITARY AND FEDERAL STATES 

A classification of far greater importance than that into 
Monarchies and R^ublics, is that which 
unitary fi:om ifederal States i and the growth of iederalism, 
in its various forms, has been so striiang a feature of the 
last centu]^, that it is worthy of cardiil attention. 

In a unitary State, the au&ority of the central govern- 
ment exten^, without question, to every part of its terri- 
tory. That is not to say, of course, that all persons in evenr 
part of the territory are in fact directly imder the control, 
for all purooses, of the central authority, even of a umtary 
State. In [England, for example, which is a typical example 
of the unitary State, there are local authorities which 
exercise, as has^ been previously eirolained, large powers 
over the inhabitants of strictly demied areas— counties, 
boroughs, sanitary districts, and the like ; and, as a matter 
of history, some of these authorities, or those whose func- 
tions they have taken over, are as old as, or even older 
than, the State itself. But, even where the powers of such 
local authorities have not been e^ressly conferred by the 
State, it is admitted that they are hdd subject to the 
ultimate control of the State, though the amount of control 
which is, in fact, exercised, varies mom country to country 
In some countries, notably in England, it is comparatively 
slight, being confined to a general supervision or periodical 
examination of the working of the local authonty, and the 
necessity fi>r the consent of the central government to the 
performance of certain specially important fimetions of the 
local authority, as, for instance, me pledging of the re- 
sources of the authority as security for a loan. Such States ' 
are sometimes described as " localized ” or " sdlfgovern- 
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ing ” States. In oUicis, which arc described as ** ccntrsil- 
ized ” States, llic powers of the local authorities arc much 
smaller dian diosc in the self-governing States ; and their 
activities arc mucli more closely supemsed by representa- 
tives of the central government '^Such has been the 
tradition in Fiance, at least, even since the Resolution of 
1789 The subject is diilicult ; because, in England, for 
example, the same area is occasionally to be found both as 
the sphere of a really independent local authority, and as a 
mere local area of administradon by the central govern- 
ment. Thus an Enghsh county ” is an institution of local 
government witli an elected Council having large independ- 
ent powers, and, at the same time, a mere sub-department 
of tlie central government for the administration of 
jusuee In a countrj' with a long and substantially un- 
broken pohucal histoiy, such anomalies arc incsitablc. 

But, as has been said, the essence of a unitary State is 
that, by one lawful means or another — ^legislation, ad- 
ministration, judicature — the central gosernment can 
control all local organs, and, as it pleases, effect any change 
in their powers, except, of course, insofai as it is forbidden 
by the terms of its own Constitution 

In a federal Constitution, on the otlier hand, it is of the 
^ence of its nature, that, in addition to tlic fcdcial 
Government, exercising authority throughout the whole 
territory of the federation, there should be a number of 
units whose powers of self-government arc independent 
of the powers of the federal Government, and incapable 
of contrm by the latter, at least without the consent of such 
umts To the world outside the limits of the federal 
t^tory, the federation stands as a single State : but, 
within that territory, the federation is a group of States, the 
relations between tnem and the federal Government, and 
between themsdves, being fixed by the terms of the federal 
Constmition Naturally, these terms dificr in different 
tederal Constitutions ; but, as has been said, they arc all 
characterized by the fundamental pnnciplc, that tlicy 
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cannot be altered without the consent both of the federal 
Government and the Governments of the units, whose 
powers are proposed to be altered. 

As a matter of history, federal States fell into two well- 
mplced classes In the first, which includes the con- 
spicuous examples of the United States of America, the 
Australian Commonwealth, the Republics of Brapl, 
Mexico and Venezuela, and the Swiss Republic, specific 
powers are allotted to the federal authonty ; while the 
** residuary ** powers of government are exercisable by the 
Governments of the respective units, which are usu^y 
known as “ States.” In the second, of which the Dominion 
of Canada and the Union of South Afaca^ are examples, 
specific powers are allotted to the constituent units, usually 
known as ** Provinces ” ; while the residuary or undefined 

E owers are exercisable by the federal Government. But in 
oth cases, neither the federal Government on the one 
hand, nor the respective units on the other, can alter the 
terms of the relationship, except by mutusd consent. In 
these cases, too, it is usual for the legislation of the pro- 
vinces to require at least the formal assent of the Head of 
the federal State ; and, generally speaking, the preponder- 
ance of the federal over the provincial authorities is more 
marked than in the former t^e, where the federal power 
is more restricted. Still, the powers of the provmcK, 
whatever their limitations, cannot be over-ridden by me 
federal authorities, unless provision for such over-nding 
is made by the Constitution itself. ^ n j • 
Before we leave the very inmortant subject of federation, 
two additional features which characterize it may be 
briefly referred to. . 

The first is, that the birth of a federal State is the nearest 


» In the case of South Afnca, it is said that m a stnct victv of the Con- 
stttubon, the powers of the " provinces” are alt^ble by the Union 
Government without theu- consent, and that South Afhca is teal^a 
unitar y State. But, for practical puiposes, ^ viw may u disr^rded 
Its forre has been lessened by the passmg of the Stattite of Westminster 
enact^ in the year 1931, by the so-callra Imperial Parhament. 
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approach made m piactical politics to the realization oi 
the plulosophical theory of a Soaal Contract (p 43). It 
IS practically impossible for such a delicate organism as 2 
federal State, with its absolute necessity for mutual ano 
friendly co-operation, to be brought into existence exc^l 
by the mutual agreement of all its units The underlying 
motive for its formation has been happily described as i 
desire amoi^ previously independent States for unioz 
but not umty ; it being understood that the word “ inde 
pendent has reference to die States inter js, and not ti 
indqiendence of external authority For one of the striking 
features of the history of modem federation is, that it ha 
taken place amongst States winch are, nominally, at least 
subordinate to a higher authority whidi controls them all. 
But a desire for umted action is at die root of ever^ 
contract, even if a contract is usually understood as ai 
arrangement betwen individuals, rather than States. 

In the second place, the existence of federal State 
makes a senous inroad upon the theory of interna 
“ sovereignty ” (p 32) , for it is impossible to find, in am 
true fedcrd State, any person or body whose authonti 
over Its citizens is unhmited and ilhmitable. In a umtar 
State, such as England, a true body niay, doubdess, exist 
whose authority none can question. But it is commoi 
knowledge, that any exercise of authority by a frdera 
organ may be, and frequendy is, challenged as ** uncon 
stitutional,** i e beyond the scope of its powers, and, by th< 
apprranate tnbunal, set aside as ultra mres , as also am 
act OI a State or Provmce within a federation 


FIXED AND PARLIAMENTARY EXEGUTI V*® 

The next classification of forms of States which we ma^ 
notice is that which divides them into States wi^ 


federal Constitutions of Australia, nana^g an<l Soutl 
embodied m Acts 0/ MmpS« 

Farlianumt at Westmmsteri though in &ct, these Acts were reallv 
in accordance with the widles of^ DomliS^ SSSS ^ 


F 
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Md ParKamentary Executives respectively. Ever since the 
French Revolution of 1789, almost every State in the 
Western World which claims to be civilized has recognized 
the necessit)^ of setting up some kind of a rOTresentative 
body which is supposed to be able to express the wishes of 
the national community which it professes to govern. Even 
in Russia ^d Germany, whatever be the facts of Ae case, 
there are, in theory, bodies of this hind ; though it need 
hardly be said that in degrees of importance they vary 
almost immeasurably. And, in almost all cases, these 
r^resentative bodies have, in theory at least, the power 
ox le^lation, which, subject, in the case of States with 
** wntten ** Constitutions, to constitutional limitations, is 
assumed: to be the supreme e>pression of the national 
But it is, obviously, impossible for bodies consisting, 
usu^y, of large numb^s of individuals most of whom are 
of httle pohtical experience, to exercise all the functions 
which go to constitute State activity. Such a body cannot, 
by its very nature, exercise what are called executive 
functions, i.e. the eiiforcement in individual cases of the 
lemslation which it enacts ^ Nor can it, except on rare and 
solemn occasions, exercise the delicate Ihnction of inter- 
preting the exact meaning of that legislation in its 
application to the huge numbers of individuals comprised 
in a modern nation. 

For this last function tliere is need for a body of trained 
experts ; and, accordingly, every modern State recognizes 
the necessity for the existence of a distinct body of omcials 
known as judges or madstrates, some charged exclusively, 
others occasionally, wiu the task of judicature. Fin^y, 
with the enlargement of the sphere of the State’s activities 
which has been so marked a feature of the pohtics of the 
last century, there has arisen another distinct branch of the 
organization of the State, which is generally known as 
“ administrative,” though it is still common, in treatises on 


*eg a Parliament consisting of over a thousand individuals could 
hardly in person arrest an individual on a chaxge of common assault. 



Forms of the State 83 

pobtical saence, to treat it as included in the executive 
branch. For functions of this kind, Parhaments and other 
representative bodies are not so obviously disquahiied 
For the essential qualities of administration are the exercise 
of discretion and common sense ; and these quahties are 
by no means ladang in representative bodies ^ But, apart 
horn obvious difiSculbes such as the time involved in 
setthng die details of administration, any attempt to do 
so by a legislative body would probably involve a senous 
danger of corrupt pressure and bargaimng, more especially 
as administrative functions frequently involve the alloca- 
tion of large sums of money among rival claimants A foUer 
descnpbon ofthe vanous Roupings of the State machinery 
more properly, however, oelongs to the next chapter. 

THE SEPARATION OF POWERS 

If these vanous considerations are taken into account, it 
will hardly be a matter of surprise, to find that there has 
long been a doctnne, usually associated with the names of 
a great French philosopher ofthe seventeenth century, and 
the English phfiosopher Locke, known as the ** separation 
of powers,” whidi achieved muchpopulanty at the time of 
the French Revolution Giniously enough, Montesqmeu 
and his successors based their recommendations largdy on 
the example of England, where, in fact, the separation of 
powers between the Executive and the Legidature, winch 
Montesqmeu praised as a safeguard of the hberty of the 
subject, did not then exist ; having been superseded by a 
system so curious and onginal, that it was invisible to the 
^es of even highly competent foreign observers. But the 
doctnne of the * smaration of powers ** was welcomed by 
the conservative elements in the European States whose 
rulers viewed with alarm the progress of Farhamentary 
institutions, and were imyolhng to adimt that executive 
authonty, aheady vested in themselves, should be shared 
with, or even be effectively cntjcized by, the then new* 
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Tangled representative bodies. In fact^ such rulers regarded 
these bodies, with some historical justification, as mainly 
tax-granting bodies, or, at most, as centres for the respect- 
ful presentation of “ grievances.” That a monarch should 
be forced to change the personnel of the official body 
which carried out his orders, at the request of his Parlia- 
ment, they regarded as a wholly unwarranted racroach- 
ment on ms authority ; and they found the doctrine of the 
“ separation of powers ” a most usefiil ally of their con- 
victions. What is, perhaps, even more remarkable, the 
doctrine was loyally accepted by the Fathers of the 
American Revolution, and incoiporated into the Con- 
stitution of the United States, where the “fixed Executive 
holds sway to the present day. It must be admitted, how- 
ever, that, despite itspracdcm inconveniences, the doctrine 
of the fixed Executive is far easier to justify in the case of a 
President elected by popular vote, than in that of an 
hereditary monardi. . . 

But it IS fairly obvious that the fixed Executive is not a 
satisfactory solution of the problems of government, 
especially if we accept the view, now becoming almost 
universal, that the object of the State is to carry into effect 
the will of the commumty. One very strong objection to it 
is, that it may result in a deadlock, if the policy of the 
J&ecutive and that of Parhament are in opposition 
Doubtless, the legislative body may, if the assent of the 
Executive is not required for its legislation (which it 
usually is), by enacting laws in a contrary sense, r^mc^ 
illegal certain acts of the Executive, and thus, if the 
judicature is independent, put a stop to any repetition ot 
them. But a sullen or hostile Executive will find ways ^d 
means of evading these prohibitions. Or, on^ the omer 
hand, if Parhament enacts legislation of a positive kind, a 
hostile Executive will do its best to prevOTt such leplation 
♦airing effect by refusing to enforce it. Or again, by wto- 
holding information firom Parliament on matters of wmch 
alone It has insjde knowledge, the Executive may paralyse 
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Farliament*s legislative efforts ; and the only effective 
reply of Parhament will be the withholdir^ of supphes — 
not always an effective, still less a patriotic pohcy. If, as 
has more than once been su^ested in this book, govern* 
ment is a compound of authority and co-operation, it is an 
elementary principle of statesmanship that these two 
dements should not be keptm water-tight compartments, 
but that the Executive, which, to the ordinary dtizen^ is 
the vehicle of authon^, shomd work in harmony with 
Parhament, which is, or should be, the vdude of co- 
operation by the nation It was exactly the &ilure to 
realize this harmony which was the chief source of the 
mherent weakness of the German Empire of 1870 ; and it 
is, perhaps, the greatest contnbution which England has 
made to the pohtical practice of the Western World, that 
she has, by her characteristic method of tnal and error, 
evolved a system known as the “ Parliamentary Executive” 
or “ Gabmet System,” which, in the first place, provides 
fi)r the harmomous workmg together of Legislature 
Executive, with a mimmum loss of dignity and effidency 
in either, and a reasonable division of the fiinctions of 
government between them No candid student of the 
English system could desenbe it as perfect ; but that it 
has proved a first-dass contnbution to pohtical saence, 
equally no candid student could deny. 


THE CABINET SYSTEM 

It u impossible to avoid treating the problem, to a 
lumted extent, historically , fbr one of the chief sources of 
the strengtii of the English Cabinet System is the fact that it 
arose, at &st hesitatingly, afterwards with increasing vig- 

problem of first-rate importance 
The Civil War of the seventeenth century had left two 

Enghsh nation : 

« 1 r Commons could, by its hold on the 

matenal forcra of the country, definitdy defeat any rival 
authoiity m the State which disputed what it (the House 
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of Commons) believed to be its just share iruthe govern- 
ment of the coun^. But, equally, the nation, or, at least, 
the most induentiai part of it, had definitely come to the 
conclusion, that the House of Commons alone could not, 
as it had claimed to do af^er the execution of the King, 
satisfactorily exercise all the powers of government. The 
establishment of the Protectorate in 1653, which, though it 
was directly due to the action of the Anny, was acquiesced 
in by the nation, was largely influenced by iWs conausion ; 
though, doubtless, die pre-eminent and striking character 
ofthe first Protector contributed greatly to the acquiescence. 

But when Ohver Cromwell died, the glamour whi^ he 
had shed on an experiment which a growing majority of 
the nation regarded as a poor substitute for the traditional 
glories of the historic monarchy, rapidly made itself felt ; 
and, as is well known, the nation welcomed back, practic- 
ally without terms, the son of the monarch who had p^d 
with his life for his failure to arrive at a modus moendt with 
the powerful House of Commons. It looked as though the 
Civil War had been fought in vain ,* but that is a supohdal 
view. For not only had the new King definitely waited for 
an invitation to return to his native country ; but General 
Monk, in the historic march fi'om Coldstream which was 
the finst act in the Restoration drama, had eigpressly in- 
cluded in his brief manifesto, a demand for a “ free Parha- 
ment.** In other words, the nation felt that neither the 
King alone, nor the House of Commons alone, could 
undertake die task of governing England, but that both 
were necessary for its satisfactory performance, v Wl^ it 
did not realize was, that the problem on which the Ciw 
War had really been fought, viz. if these two partners in me 
conduct ofthe State should disagree as to their respective 
functions, who was to decide between them, still remained 
unsettled . The old view, for which there was a good d^ 
to be said historically, that Parliament was but one of the 
several councils ofthe Crown, and that its advice could be 
rejected by the Crown, had died with the Tudors. But it 
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was still fully admitted, that the concurrence of the CSrown 
was necessa^ to the vahdity of Parliamentary legislation ; 
and the notion ^at the so-called “ royal veto ” was a mere 
form, was still in the future. 

The new King, a man of ^ceptional ability, had no 
desire to force a solution of 'this serious problem. He 
enjoyed the sweets of office far too keenly to risk losing 
them by a stupid insistence upon alleged rights which, 
though existing in theory, were certam, ti* pressed, to 
provoke acute cnticism, ani ultunately, perhaps, a repeti- 
tion of his father’s fate He had suffered too keenly in the 
preceding twenty years to be wilhng even to run the risk 
of a renewal of Ihs exile by aiming at a mere academic 
victory. Instinctivdy recognizmg m the House of Com- 
mons his one formidable rival in the affections of the 
nation whidi had welcomed him back with 
if somewhat hysterical, professions of loyalty, he was 
detenmned to find some uetter way of getting what he 
wanted from that foimidable body than by threatening it 
with a file of soldiers after the manner of his father and 
the Protector. 


The method which Charles II adopted, though we may 
question some of the means by which he accomplished it, 
was, m its essence, sound. He determined never to let a 
quarrel between himself and Parhament arise. If a pro- 
posd wCTe put forward in dther House which seriously 
tou<m^ im interests, he would take care that it was not 
other hand) he was anxious to secure 
from Paifiament the approval of any measure which he 
desired, he would take steps to provide that his poKcy 
r^aved ample eiqjlanation and support in Parhament 

dearable and conciliatorv 
undoubtedly correct methods, either of 
ffcTi ♦ P^hament together, or dissolving it if 

StaiSw° ^ wishes, which were the ineimable 


In other words, Charles resolved to govern by influence, 
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rather than by force. And| to do this, he had, necessarily, 
to secure that his views should be known and^ expressed, 
not merely by formal documents read by outside officials 
at the commencement of or during a session, but by mem- 
bers of the respective Houses themselves, who, at least 
primd facte, mignt be expected to share the feelings of the 
Houses of which they were members. In the case of the 
House of Lords, still, at the end of the seventeenth century 
more influenti^ (except in financial matters) than the 
Commons, it was quite easy for the King, and his un- 
doubted right, to confor a peerage on any man who held 
office in his service, or any private person who was lyilhug 
to charge himself with advocating the royal policy in the 
House. In the case of the Commons, there was, doubtless, 
a tradition, which had become more acute since the Ciwl 
War, against a member accepting office under the Grqim ; 
and members who did so were looked upon with suspiaon 
by their independent colleagues. But there was then no 
law against it, nor against any constituency, if it saw fit, 
electing a ro)^ offiaal as its representative, if it chose 
And there were many constituencies, even after the Ciwl 
War, which would have welcomed such a candidate.^ 
By these means, it was perfectly possible for the King 
to fiirnish himself with a staff of advocates in either House, 
whose votes and arguments might be used to harmonize 
the decisions of the House with the royal "wishes Nor ■v^^ 
it even necessary that these persons shoidd actually be 
given office under the Crown ; in fact, the influence of the 
unofficial supporters of the Grown might be even more 
effective than that of the officials, because it could pose as 
independent Whether, and, if so, what, inducements were 
held out to influence these unofficial advocates to under- 
take their somewhat invidious task, it is difficult to be quite 
sure. Needless to say, accusations of corruption were freely 
made, both by disappointed rivals, and by persons 
genuinely suspicious of any attempt to influence votes by 
pressure from outside the House. But, in the atmosphere of 
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the Restoration, it is not necessary to suppose, in most 
cases, any worse influence than flattery or social privileges. 
It IS not easy to resist the personal request or a King, 
espeaaUy a ]^ng so gracious and diplomatic as Charles 
Stuart me Younger. 

Throughout the reign of that monarch, this system 
worked fairly well , though there were occasional protests 
from members of the House of Commons, who perceived 
its dangers One very obvious danger was, that it gave the 
Grown considerable influence over Farhament, without 
giving Parliament any correspondmg influence over the 
Grown Nothing that Farhament comd do could compel 
the King to change his Ministers : though, if a Minister 
floled to persuade Farhament to further the Kmg^s policy, 
he might, for purely opportunist reasons, be replaced by 
another who might be more successful. Furthermore, some 
of Gharles’ own Mimsters, such as Lord Glarendon, who 
had shared Gharles* exile, disliked the gro wing importance 
of newcomers who took part m the system. The view of the 
older Mimsters was, that all discussions of policy should 
take place in the Pnvy Council, the formal and legal body 
which, for many centuries, had been the authority for 
tendenng advice to the Grown on matters of State These 
older Ministers found, to their disgust, that, at sittings of 
me Council, matters coming before them had practically 
been settled beforehand by informal discussion between me 
King and his newer type of representatives in Parliament 
some of whom were not members of me Council at all and 
that mey (me Council) were merely expected to record a 
phantom rcsomtion of approval, while me formal Orders 
which gave oflicial expression to mese resolutions, moueh 
professmg to bc^e by Ae King, “ by and with the 
Vice of his Most Honourable Pnyy Council,*’ did not reallv 
rej^cnt the considered view of tlie Council in me least 
That mis new practice ™ legarded as me keystone of 
the vital change from me fixed to me Parliamentary Ex- 
ecutive, is dear from a cunous but little known chapter m 
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THE PARTY SYSTEM 


Meanwhile, howc\ cr, a new and important element had 
been introduced into the Enghsh political atmosphere. In 
spite of the fact that the invitation to King William, which 
was the first formal step in the Revolution of 1688, had 
been signed by persons representing all shades of political 
opimon m England, it was, after William's anival, soon 
found that active pohticians were divided, roughly speak- 
ing, into two groups or Parties. The one, called " Tories ’* 
by their opponents, regarded the Revolution as a political 
necessity to be interpreted in such a manner as interfered 
as httle as possible with the hereditary prerogatives of the 
Groivn , me other, hkeivisc named by tlicir opponents 
** Whigs,” ^ regarded the Bill of Rights as a charter of 
hberbes marking a great advance in pohtical evolution 
Each of these Parties began to organize itself throughout 
the country, principally witli the object of securing a 
majonty at the recurring elections to the House of 
Commons In order to carry on these canmaigns, each 
Party had, naturally, to provide itself with a pmn or policy, 
with which to ajroeal to the electors The electoral 
struggle was, equaLUy naturally, carried, after the elections 
■vwe over, into the debates in the House of Commons j and, 
a^ a period of resistance by King William, who greatly 
dishkea having his Ministers in cncct chosen for him by 
the majonty in the Commons, it was gradually established, 
towards Ae end of the reign of Qjicen Anne, that, on the 
defeat of a Mimstry m the House, the monarch should 
invite uw victonous Party to ** form a new Ministry ” i e. a 
group of new holders of the principal offices of the Grown 
by whom, it was assumed, the monarch would be advised 
mmatters of executive policy Meanwhile, as a concession 
to the pimsts who feared the actual procurement of majori- 
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lies in the House by a monarch “ packing ” it ivith holdeis 
of minor Grown offices, it had, after many unsuccessfuJ 
attempts, been enacted, as has been said, by the Act of 
Succession of 1706, that all holders of Grown offices, mth 
the exception of a few offices whose holders were actually 
intended to frame the policy of the Gov^mnent, sboidd be 
excluded, under severe penalties, from sitting and voting m 
the House of Gommons. The few excepted persons were 
intended to present the pohcy of the Government for the 
approval of the House ; but they were too few in number 
to secure a majority, unl^s backed by large numbers of 
unofficial members of their own Party. 

Thus the essential foatures of the “ Cabinet System,” the 
object of which is to secure harmonious co-operation be- 
tween the Executive and the Legislature, gradualty came 
into existence. It is assumed that the Crown, the Head of 
the Executive, acts, in political matters, on the advice of 
his mindpal officers of State, repr^ented by their leader, 
the Rime Minister, who held, until quite recently, no for- 
mal office as such, and, therefore, was often said to be 
** unknown to the Constitution.” So long as he does so, 
provided, of course, that he does not violate ffie law of the 
land, the King is personally ft ee from responsibihty-^ fort 
which has enormously increased boffi the pcraularity and 
the stability of the Grown as an mstitution. On the other 
j the policy of the Crown is framed by a small body 
of the higher officers of State, “ the Cabinet,” also said to 
be ” unknown to the law,” who are officially described as 
“His Majesty’s Servants,”-when so acting. They, however, 
along with a larger group of minor officers, who “ stand 
or f^ with them,” in fact hold their positions only so long 
as tliey command the steady support of the m^onty of me 
House of Commons. The moment it is clear ffiat they fail 
to do so (and there are more ways than one in which the 
House may express its disapproval) they ^e bound (mb- 
lect to one alternative) to tender their resignation of their 
offices to the King, to make way for their opponents, who. 
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ex hypotkesii represent the views of the majority of the HousCi 
The one alternative alluded to is what is known as an 
** apped to the country,” a precedent introduced by the 
younger Pitt in the year 1784 In plain language, instead 
of oh^ng their resignations, Mimsteis adA^c the King to 
act on his undoubted prerogative of dissolving Parhament 
and ordering new dections. ^If in tlicse elections, by return- 
ing to the House a majority in favour of tlic pohey of 
the Ministry, the dectors show that they still regard the 
Ministry with approval, tlie latter retain their oflices, and 
carry on with new confidence If they fail to obtain a 
majority at the dections, they immcdiatdy resign tlieir 
ofiices, which are distributed among the leaders of the 
hostile majonty in the House of Commons, who^ then 
become the exponents of the pohey of the Executive in 
^e House, on the same terms as their predecessors 
These, m barest outline, are the essentid features of tlie 
“parhament^,” as distinct fiom the ** fixed ” executive. 
Many countries, including, notably, all the sdf-governing 
Doxnimons of the British Commonwealth, the Republic of 
Prance, and the Kmgdoms of Scandinavia, Holland, and 
Bdgium have adopted it ; though, naturally, witli varia- 
tions m detail So far as the wnter knows, it has never been 
attempted to embody it in any formal document ; though 
leamra treatises have been ^vntten on its workmg Its great 
achievement has been to bring together, in working har- 
mony, the two elements which, as has been more tlian once 
suggested, are the essential dements of sound government 
— authority and co-operation. It has many weaknesses of 
detail ; but the very absence of ligidity in it renders it com- 
parativdy easy for these to be corrected without destroying 
Its essential features At least it goes far to prevent any 
justification for violent and forable revolutions ; for it 
enables any revolutionary dement to submit its plans, in 
a peaceful manner, for acceptance of the nation 



CHAPTER VII 

Departments of State : (a) LegisMve and Executive 

ITT WM inentionedj^ incidentally, in a ibnner chapter 
(PP*. 83), that, in practice, llie functions which Ae 

otate, in fulnmng its function of government of the nation, 
may be called upon to exercise, mil into four main groups, 
known respectively as legislative, executive, judicial, and 
ad^mstrative ; the last otoiuj having only in recent years, 
^d suU, at least in England, incompletely, severed itsdf 
from an older, the executive group. It is not, of course, 
pretended that the separation between the individuals 
who,^ in fret, exercise these respective groups of functions 
are rigidly and mutually exclusive. On the contrary, as has 
been recently pointed out, the working of the Parliamentary 
Executive almost inevitably involves the individuals 
being closely concerned with the working of more one 

department Nevertheless, the character, rights, and 
duties^ which belpng to such individuals in their different 
capaciti^, are distinct The fret that such a distinction is 
possible is due to the nature of the State as an institution, 
or group of institutions, and is one of the advantages of 
such a character, as compared with a system of personal 
gov^nment. It is true that this advantage has its counter- 
vailing d^gers ,* but these will usually be found to be due 
to a survival of the older, unregulated, forms of personal 
government. > , 

The fact that, among the four traditional departments 
of State, the legislature should, at any rate in democratic 
countries, generally receive first mention in any formal 
enumeration, is really suggestive ; though to the modern 

$4 
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man it seems to need no eiqilanation Foi it is well known 
to students of legal history, tliat legislation^ i.c. the conscious 
laying down of general rules for the conduct of the com- 
mumty, intended to be hteraUy obeyed, is a comparatively 
modem feature of pohtical mstory The view, now re- 
gard^ as a commonplace, that any individual, or body of 
mdividuals, could dehberately enact a new rule of conduct, 
with any chance of having it accepted or obeyed, would, in 
the earher stages of that history, have been looked upon, if 
the possibihty of it were admitted at all, as blamhemous 
For the earhest views of the nature of law, in so far as they 
can be reconciled at all, a^ee to derive its existence from 
some external, overwhelming power, to be obeyed at peril 
of infimte suffering and ultimate destruction In fact, 
curious as it may sound, primitive man’s conception of law 
was much more like that of the modern chemist or biolo- 
gist, than that of the modern lawyer or pohtician. It long 
survived m the medieval theory of a *^Law of Nature,” 
which demite the tragedies and failures attendant upon its 
mstory , played a considerable part in practical affairs until 
the end of the eighteenth century Primitive Man could 
und^stand an order ^ or command, given by a powerfiil 
chirfor ruler, involving a specific act of obedience. But he 
could not grasp the notion of the authoritative enactment 
ot a new rule of hfe Law had to be discovered, not made. 


THE FOLK LAWS 

The early settknrats in Western Europe which foHowed 

the m^ons which broke up the Roman Empire woe 

Sr 
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Visigoths, the Lombards, the Saxons, and other groups 
which effected more or less permanent settlements within 
the boundaries of the old Empire. But^ if careMly ex- 
aimed, they are found to be very different from legislation, 
as the modem world understands it. A far more appro- 
priate title for these codes is that of Folk Laws ; for the^ 
do not, in fact, profess to lay down any new rules of 
conduct, but only to record, in peculiarly solemn form, the 
customs, brought from their native soil, of the invading ' 
groups. In other words, they emphasize the priimtive view 
above icferred to, that law is a thing which is discovered, 
lather than made. The chief difference is, that whereas, 
previously, the origin of laws was attributed to some mys- 
terious source, now it is more frankly confessed, that it is 
the assumed immemorial observance of these laws by the 
members of the respective groups which ^ves Aem thw 
authority, and that the supreme test of their validity 
fact that they are actually observed by the members of the 
groups. Doubtless, the assemblies which recorded them 
were presided over by some chief or prominent personage, 
often including one or more of the missionary bishops who 
were rapidly converting the heathen invaders to CSinstiai^ 
ity. And, doubtless, these eminent personages managed 
occasionally to slip in some new rule which ihey 
-anxious to see observed, or to omit some practice which 
they dishked ; and this fact was an important hint of 
future changes. ^ But such passages are easily detected by 
the expert eye j and, in the main, the Folk Laws ^e 
records of actual customs practised by Ae groups, which 
customs are assumed to be the best evidence of the im- 
memorial antiquity and unalterable validity of the law 
This practice, which occurred at intervals from the sixth 
century to the fourteenth, was known to French lawyers as 
the engufie par tourbe ; and the phrase happily represents its 
exact character, viz. a recording of customs from the very 
mouths of the peoples who practise them. With the growth 
of great commercim centres, it was extended to these ; and 
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the To^vn Laws {Stadlrechte) of die later Middle Ages are 
some of the last and most important of diese Gustumals. 


ORDINANCES 


Meantime, however, there had appeared on the scene a 
new type of law, destined to play an important part in the 
history of legislation. With the consolidation of the new 
feudal states of Europe under the aegis of the Holy Roman 
Empire (pp. 16-17) of Charles the Great and his successors, 
Western Europe had become famihar ivith Ordinances, or 
Decrees, put forward by the rulers of the new States, partly 
for the management of their mihtary and civilian staffs, 
partly also to enable them to fulfil their dementary task 
of putting down occasional disorders, and maintaimng 
thor peaces.” These Ordinances were, for some time at 
least, regarded as purdy temporary, and personal to their 
promulgators. As has been b^re pointed out (pp 27, 28), 
even their successors did not regard these Ordinances as 
bmdmg udess confimed or renewed by themsdves — ^a view 
which radically distinguished them jfrom the permanent and 
immemorial Folk Laws of the earlier type Doubtless there 
was a good deal of vagueness about the boundaries which 
separated the Law from the Ordinance ; but that there 
was, by general consent, a distinction, is proved by the 
rather curious fact, that, in the few cases in which the 
feudal monarchs ddimtdy ventured to make alterations in 
the anarat Law, they themsdves described their innova- 
tions ^ Capttula (the general Latin descnption of the new 
tirpe of enactment) Legibus Addita (“ Chapters added to the 
Lam ). j Doubtless, too, the revival of the study of the 

wa Ms Coda of ^enal Stotates, which took place at 

thirte^ cen- 
“5" the scope 

rdiance upon the maxim so proini.. 
nendy and boldly asserted in the Roman textboola, that 
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** what pleases tlie prince has the force of law.” Still, the 
tenacity of the older view of law was shown as late as the 
thirteenth and even the fifteenth centuries, by the curious 
series of “ ACrrors ” ^ in Germany and the Ancient Cus- 
tumals of the French provinces, which, diough really the 
wort of purely private composers, were generally accepted 
as laithful restatements of the ancient Folk Laws. 

ESTATES OF THE REALM 

It was just at this juncture, viz, to be precise, in the 
thirteenth century, that there supervened a movement 
winch was, ultimatdy, to produce legislation of the modem 
type. This was the movement which ^tabhshed Estates, 
i e. more or less representative assembfies, in many of the 
countries of Western Europe. The origin of Ae movement 
is obscure. Much is said to have been derived fi'om the 
Ecclesiastical Orders of the Church which held periodic^ 
assemblies of the Heads or other representatives of their 
difierent ** houses,” often scattered over several countries, 
or even from such ** Convocations ” of the secular clergy as 
were peimitted in various countries by the Holy See, even 
before the religious Reformation of the sixteenth century. 
These bodies not infrequently formulated ” canons,” or 
statutes, which they hoped might be accepted as general 
rules of conduct by the constituent bodies whose ‘ proc- 
tors** (procuratores) composed them. Another view 
regards die representatives of the “ Estates ’* as onginally 
groups of hostages, seized, more or less by force, from 
various collective groups — counties, cities, and borough^-- 
whose quasi-coiporate character could be regarded by 
secular rulers as responsible for the acts of their representa- 
tives. There is mudi in early Parliamentary history which 
supports this view, more particularly the stringent rmes 
which compelled the selected hosta^ to rive security for 
their due appearance in t he national secular assembhes of 

‘The Sadtsettsptegdf the Daitsehenspiegdt and the Sdtwabeia^egel 
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Estates which made their appearance in Europe in the 
thirteenth century, e g. as the Ginham in France, the 
Diets of the Empire and its constituent Kingdoms, Icnown 
as Reic^gCf the Cortes m Castile and Aragon, the JRsksdaa 
of Sweden and Denmark, and the Storthing of Norway Of 
all these, it is hardly necessary to say, the English Farha- 
ment was the most powerful and permanent ; and we have 
before seen (pp 32-4), that, by a dever wording of the 
royal writs v^ch summoned it, care was taken from the 
first that the constituendes should place no restrictions 
upon the ** power ” which they bestowed on their repre- 
sentatives to bind them Thus, in fact, as has been said, 
was the theory of “ Farhamentary sovereignty ” estab- 
hshed in England 

Whatever may have been the case elsewhere, it is gener- 
ally admitted that, m England, at least, the primary pur- 
pose of summomng the Parliament of three jHouses^ was 
to secure financial support for the King’s policy. But, with 
the shrewd pohtical instinct which has long characterized 
Englishmen, it soon became dear to the assembled Parlia- 
ment, especially to the new and representative part of it, 
that a meeting of that body offered an unrivalled oppor- 
tunity for pctitiomng fiir ** redress of grievances ” as a 
return for a^ant of^^ supphes ” The great argument was 
that, as the King should hve of his own ” (1 e on the in- 

Grown estates and the newly estab- 
r port dues), any grant by Parliament was 

or the nature of a^ benevolence,” and should be met by 
reaproca] gen^osity. Fortunately for the power of Parha- 
ment, it soon became dear that, owing to the frJl in the 
value of money previously alluded to' (pp -'36-7) and the 
increasing business of the Crown, the Kang found it more 
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and more difficult to “ live of his own ** ; and so Parlia- 
ment, at first, no doubt, summoned to meet an exceptional 
emergency, became an institution, acting mth more or less 
frequency, and the claims for “ redress of grievances ” be- 
came more and more regular and powerfm. Some rather 
sharp practices on the part of the* Grown officials, who, 
after promising redress of mevances in return for a grant, 
were mund to be either in default or unsatisfactory in their 
mode of redress, led quickly to insistence on the rule : 
** redress of grievances before supply,” by which English 
Parliamentary practice is still governed. Finally, some- 
where in the ®eenth century. Parliament adopted the 
practice of putting into exact form or “Bill,” the remedy 
which it desired for its mievances, on the understmding 
that it should receive me royal assent, if at all, in the 
precise form in which it was presented. 

It should not, however, be forgotten, that it was not 
until some centuries after this stage had been reached, that 
the royal assent to a Parliamentary Bill became a matter of 
course. ^ Iffistorians are not agreed as to the exact date ; 
but, roughly speaking, the end of the seventeendi century 
saw the complete disuse of the prerogative “ veto.” And it 
is not without significance, that it was just about this time 
that the Cabinet System, which as we have seen, enables 
Parliament and the Grown to work harmomously together, 
came into existence. This system has, amongst its other 
virtues, that of enabling the Mimsters of the Groivn to 
avoid ffie unpleasant situation which would arise from an 
open difference of opimon between Crown and Parha- 
ment, by discouragmg the progress of a Bill in Parhament 
to which the Grown is opposed. On (he other hand, befOTC 
this system was adopted. Parliament had the effective 
reply to an exercise ol^e Crown’s right of refusal of other 
Bills, in the practice a reserving the Finance or revenue 
granting Bill until closing days of the Session, and 
withdrawing it if its otiler Bills w^e vetoed. 

Thus it wSl be seen t%t legislation in the modern sense 
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is really, at any rate so fai as England is concerned, a 
combination di the ** ordinary ** power of the pre-ParUa- 
mentary monarchy, with the co-operating power of the 
nation as represented in Farhament And this history is 
still embalmed in the almost universal “ preamble ” or 
enacting formula of an Act of Farhament, which runs : 
" Be It enacted by the King^s Most Excellent Majesty, by 
and with the advice and consent of the Lords Spintual and 
temporal in Farhament assembled, and by the authority of 
the same.** The one exception from this umversal formula 
occurs exactly in the Finance Bill, the enacting clause of 
which 18 preceded by a paragraph which explains tibat 
** the Commons . . m Farhament assembled . . . have 

fredy and voluntarily resolved to give and grant unto Your 
Majesty the several duties hereinaBier mentioned ** It is, 
perhaps, to be regretted that another equally important 
dement in the process of Supply is not induded in the 
formula, viz that no grant of taxation by the House of 
Cfommons can be made except on a proposm by a Minister 
w "T' itsdf, a rule which sharply the 

^ P^hament firom many similar bodies dsewhere, in. 
which unhmited proposals for national eimenditure (and 
merefbre national taxation) can be made by private mem- 
bers of the legislative body ^ It is not necessary to dwdl 
on the importance of this rule from the point of view of 
extoavagance, or even worse things. 

The process by which the authority of the Head of the 
Mate, combined with the co-operation of the representa- 
tive assembly, produced, at any rate m countnes with 
rarhamentary institutions, legislatures of the modem type. 



after the vrords " Your 
-a^ur Sfejesfr^ d^nd” But there is no 
liie rule, which is embodied in the Standnur Orders of die 
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of granting, by taxation of its fellow-subjects, “supplies” to 
tiie ruler who summoned it, rapidly have resolved itsdf 
into a body which claimed the nght to enact, sometimes 
witliout any limit, new rules for the conduct of the lives of 
those fellow-subjects ? There appears to be no logical 
connection between the granting of taxes and the ordenng 
of the life of the community, except, doubtless, that the 
levying of the taxes might, to a certain extent, alter the 
mode of life of the taxpay^. It is, of course, natural to 
suggest, that a century which witnessed the ^t appear- 
ance of representative institutions in Europe — a moment- 
ous step which was to change Ihe, whole character of 
politics — ^was also a century in which the European mind 
was in a condition of ferment, m which new aims, involving 
great changes in human existence, w«e struggling to 
emerge. If that were, in fact, the case, it is easy to suppose 
that me new type of assembly would be seized upon as an 
obvious and convenient instrument for introducing such 
changes. And there is much to suggest that such ferment 
did exist, e.g. the r^id foundation of universities through- 
out Europe, the influence of the East brought back by the 
Grusadeis, the brilliant conjunction of Thomas Aquinas, 
the summer-up of the old learmng, with Roger Bacon, the 
pioneer of the new. It may wdl have been, that the 
ferment of ideas thiK produced had fostered an impatience 
with the old static life of immemorial custom, and a desire 
to make over that life in accordance with new ideas. 

‘This is, perhaps, mere speculation. What is certain is, 
that the burth of modem legislatures marked a moment- 
ous stage in the development of the Western World. The 
nations, in effect, placed their entire future m the hands 
of these new bohes, giving them, as it were, a blank dieque 
on the development of their resources Looked at in 
another way, by the working of the new m^ority rule, 
^known to the ancient world, the nations pledged them- 
witir to model their lives on the changing views of perhaps 
Thuj.-:>Ily determined majorities in these assemblies or 
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their constituencies. Looked at in a more prosaic way, 
they were creating institutions which would place their 
hves and property at the mercy of these bodies ; and the 
cost of the modern State to the nation which it exists to 
serve may be gathered from the figures submitted from 
year to year % embarrassed Finance Ministers to in> 
dignant Lower Houses ” Th^hilosophic anarchist, who 
regards the existence of the State as anathema, would 
probabty scorn to measure the extent of its imquity in 
terms of pounds, shilhngs and pence. But he mi^t use less 
weighty arguments in support of his views. We must, 
however, now turn to the second of the traditional depart- 
ments of the modem State, viz. the Executive. 


THE EXEGUTIVE 

The tradition of the Executive with which the Parlia- 
mmtary State started was, that its function consisted in 
mforcmg the law On the eve of the appearance of 
F^hament m the thirteenth century, this tradition h ad 
^e^y received a hberal interpretation Not only was 
me Executive the recomzed interpreter of its country to 
loram countnes, including the vital power of making war 
and dedanng peace, but it extendeil to the control of the 
armed forcra of the State, the instrument by which its 
mternation^ pohcy was effected Finally, by its control of 
me pohre forces 1 and the administration of the higher 
jmuce, ^e Executive danned to enforce the primary dutv 
maintaining mternal order The contrd 
m the « W ^^^‘^.“P^^ditme was m its hands, 

«^o'»»toes,tolhecxdusivedaimol 

Se assembly to vote taxation Further than thfa 

A^ecutive daimed the large and vague powa to 
form any function dearly necessary for the carrvino- nn nf 

ws a rare eeo^o^ 
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by the more successful of the 
^^ous p^haments. These “residuary"* functions were 
the basis of the royal prerogative ” which long remained 
an ine^austible store upon which the Executive authority 
could draw at need, and which it only grudgingly ridded, 
m comitnes in which Parliaments were active and success- 
lul. It even retained, as we have seen, under the name of 
Ordinances ’ or thdr equivalents, a large power of what 
was really legislation, of me restricted hind xnown before 
the establishment of avowedly legislative bodies. 

Even after the Great War, this vague tradition did not 
m^ppear ; and it is remarkable to nnd, in the shower of 
’* Constitutions which flooded Europe, ^ how 
much of this ancient prei ogative was left with the new 
xieads of States i though, in the Republics, a considerable 
« was introduced by tlie requirement that the 

Head should be subject to popular dection for a 
hmited period. In other cases, where it was desired to 
maintain the control of the Parliament over the policy of 
the Executive, the further step was taken of prorimng tliat 
me chief Executive officer should actually be elected by the 
Parliament r while in many cases it is provided that they 
shall be “ responsible *’ to it, and only retain office whilst 
they enjoy its support. On the other hand, the peculiar 
mature of the English Cabinet System, which, in effect, 
actually requires Ministers to be members of Parliament, 
does not ^pear to have commended itself to the fraihers of 
the new Constitutions. * From the point of view of the 
harmonious working of the Executive and the Legislature, 
the superiority of the English pnnciple is manifest. But 
there are critics^ who suggest mat the actual presence of 
]\^Gnisters in Parliament tends to lessen the independence of 


These will be ibuod set out in the valuable work of B Mirkine> 
Guetzivich La Gonsttlubons ie PEunpe JfmweUe, Paris Delagrave, 1928. 

* In one or two instances, it is clear that they may be , but me favourite 
device appears to be to require them to attend before the representative 
Assembly, and answer questions as to dieir pohey. 



IjC^laHve and Executive 105 

the latter body ; and unconscious testimony to the sound- 
ness of this cntidsm is given by the practice of descrilnng 
the Prime Minister as the ** Leader of the House.” In fact, 
amongst their other privileges, Ministers have ah almost 
complete control of the time-table of the House of Com- 
mons, a control which of itself gives them very great power. 


GOVERNMENT LEGISLATION 

Another feature of the English system is the fact that, 
quite contrary to the original purpose of Farhament, much 
of the actual legislation enacted by that body was, from 
the very first, proposed, in detailed form, by the Grown 
Itself, and is now known by the name of “ Government 
Legislation ” In the earhest times, these measures were 
often framed by the King’s judges ; and this may be the 
reason why, by long estabhshed tradition, the judges are, 
at the beginmng of every new Parliament, summoned to 
attend upon the House of Lords, not necessarily as mem- 
bers, but merely to give their opinions should questions 
of difficulty anse 

The fact that much of the legislative work done by the 
new Parliaments which sprang up m the thirteentii centui y 
was, in substance. Government Legislation, was, if our 
general view of the evolution of the State be accepted, per- 
fcetiy natural Historically speaking, the new legislatures 
had grown up as appendages to the previously cadsting 
monarchies , and, if the latter felt any doubts about the 
«tent of their legislative powers, as expressed in their 
Ordinances, it was natural that they should seek to buttress 
the latter by securing for them the formal approval of their 
Farhaments But, in doing so, they ran certain risks : for 
there IS a well-known law of institutional development, for 
which it IS not easy to find a popular name, but which seems 
m institution which has been permitted to share 

in the exercise of functions formerly exercised only bv an 
older institution, gradually to demand the exclusive nght 



206 


The Ship of State 

to exercise such functions. This is, in fact, what hwpened, 
in the case of successful Parliaments, notably in JEfngland, 
wh^e, less than three centuries after the adoption of the 
“ Bill in Parliament,” the then greatest English lawyer. Sir 
Edward Coke, placed the sharpest restrictions upon the 
scope of royal Ordinances,^ practically limiting their 
activity to enforcing and explaining existing law. In other 
countries, the old ordaining powers of the Head of Ac 
State were more successful in maintainii^ and enlarging 
their au Aority, e.g. in France, where Ae Etahltssmmts and 
Ordonnances of Ae Kings, which were practically Ae sole 
statute books down to 3 ie Revolution, were not submitted 
to the l^tais Giniraux,^ or Parliaments, at all. 


NEW TYPE OF EXECUTIVE LEGISLATION 


Bht Ae later Parliamentary history of England was to 
witness what was, in substance Aough not in form, a 
starAng revival of Executive legislation. For, wiA Ae 
organization, previously referred to (p. 89), of Ae active 
politicians of Ae early seventeen A centurjr into^ well- 
defined Parties, each striving to secure a majori^ in Ae 
House of Commons, it became customary for Ae mana- 
gers ” of Aese Parties to form plans or policies, in order to 
impress the electors wiA Ae merits of Aeir candidates ; 
and these policies (later known as “platforms”) fireqiwntly 
consisted of, or at least, contained, definite promises of new 
lemslation in Ae event of Aeir propounaws obtaining a, 
majority at Ae elections WiA Ae extension of Ae firan- 


»This 


IS the famous Case of Proclamations (x6io) 12 C 3 o 74 s 

which the C 3 ourt fonnally limited the junsdirtion of purely royal Il- 
lation The decision has been ever smee accepted as oonclusiw ane 
historian wiU not fail to nonce that it follow«3^*ortly after Ac 

efiect^ their most revoluuonary changes by means of Acts forceo 

hv on their docile Parliaments , ^ _ 

last meetmg of Ae Etals GMreaix before Ae Rmrolution was, 
in fact. hffM m 1614 It IS, perhaps, permissible to see, in Ae %^togness 

P.iiSnt to powetj togovom^ deow, 
9 survival of Ae impression created ^ Ae royal Ordonnances, 
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chise which took place m the nineteenth century, this 
practice became more and more pronounced, until, at last, 
the Party programme became the chief weapon in the 
electoral contest.^ Quite naturaUy, the first duty of the 
victorious Party, on the re-assembling of Parliament, was 
to implement its programme by bringing forward Bills, 
whose discussion m fact occupira the greater part of the 
attention of Parliament, during^ the session. The ” Private 
Member’s Bill,”* the surviving representative of the 
ancient “ Petition,” is, of course, by no means a tlung of 
the past But if half a dozen of these purdy spontaneous 
measures pass into law during the session, private members 
(1 e. individuals who do not hold Ministerial posts) con- 
sider themsdves lucky. The time allotted to them is so 
small, that would-be proposers have to resort to the ancient 
appeal to the gods, in its democratic form of a ** ballot for 
places,” i e in the time-table of the House. 

Thus, in fiict, in England and many other countries, the 
Executive, ^e representative of authority, has regained far 
than it has lost in the matter of legislation by the 
®®tabhshment of Parhamentary mstitutions It is true that 
It holds Its authority on a precarious tenure, which may 
jeopardize, not only its legislative, but also its stnedy 
^e^tive powers At least this is so in countries with 
"arliameittary Executives , for these, defeat in the repre- 
sentative House means, not only the loss of the defeated 
nwasure, but, subject to such power of dissolution as the 
agmsters can exercise {ante, p 93), also a loss of executive 
otlier hand, the constructive criticism 
ot a House of deputies consisting largdy of practical 
laymen, even where the cnticism comes from the formal 


win te mterestmg to »e whether it wll™ 

“■S .*2,” " ?”■ 
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** Opposition,” probably, in most cases, substantially im- 
proves the Bill. In the long run, a legislative measure 
which has run the gauntlet of Parliament is quite as lihely 
to be wise as the Imnisterial Ordinance, discussed only in 
the Draartment concerned. For it is an effort, not only 
of authority, but of co-operation. 

If we turn from the legislative side of the so-called 
Executive to what are still its primaiy functions, we shall 
see that the exercise of these *has aho been profoundly 
modified by the growth of Parliamentary institutions, at 
any rate in democratic countries. In the days before 
Parhament, practically the only remedy open to the pri- 
vate citizen injured by the pohey of the Executive, short of 
formal rebelhon, was the presentation of petitions to the 
Head of the State, i.e. to the very authority whose ofiicials 
were alleged to have injured the petitioners. It was not 
surprising that such petitions stoou but a slender chance of 
success, even with wise monarchs who were shrewd 
enough to reahze that outrages by their officials gravdy 
impenUed their own popularity and safety. 


QUESTIONS IN PARLIAMENT 

It is exactly here, that the Parliamentary Executive 
(pp, 85-9), as distinguished from the fixed Executive, 
show its peculiar merits. It is one thing for the mwnbers 
of the latter to attend the meetings of Parliament on formal 
occasions, to give an account of their stewardship, or for 
formal messages to pass between the two bodies, and quite 
another for representatives of the Executive, memselves 
members of Parliament, to answer questions, wheth^ put 
orally or in writing, on the minut^t detail of subjects 
alleged to affect their departments. The ambitious mem- 
ber of Parliament, even if he is not one of the Opposition, 
is anxious, at any rate if he is an elected representative, to 
acquire merit by directing searching questions to MmistOT, 
th^selves, in all probabihty, elected members ; especially 
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if these questions affect the interests of his,thequestioner*s, 
constituents And if the answers of Ministers are not 
deemed satisfactory, they may be followed by a threat to 
raise a formal debate on the subject on a future occasion, 
for which the rules of the House usually afford opportunity. 
In more serious cases, tiie answer may be followed by a 
motion of censure, the success of wmch automatically 
involves the fall of the Ministry, subject only to tlic possi- 
bilities of a dissolution (p. 93) It is true that, in most 
Parhaments, a Minister may excuse himself from answer- 
mg a question on tlie CTOund that a disclosure of the answer 
would be prejudicial to the mterest of the State, and 
that, if the Minister really enjoys the confidence of the 
House, Ae answer ^viU be accepted But the refusal always 
at least incurs the risk of unfavourable comment ; and t he 
plea of “ State secrets” is not one which a Minister is 
anxious, as a rule, to put fonvard. There can be little 
doubt that tlie practice of question and answer, at any rate 
in an elected House, is one of the greatest checks to which 
the Executive is subject in the course of its legitimate 
business ; and many a hCnistcr, to say nothing of his 
subordmates, wall hesitate gravely before doing a rash, 
to say nothing of an illegal, act, lest a question should be 
put in the House about it. 


THE CIVIL SERVICE 

The work undertaken by the Executive in a modern 
State IS SO extensive, that the simpler arrangements of the 
feudal monarchy, with its small household of officials of the 
domestic type,^ has long since given way to an elaborate 
oipmzation of executive offices, each consisting of a staff, 
often very large, of “ permanent ” officials, ranging from 


*1. 3^^ households an said to have been modelled on the CSourt of 
^Eastm Ro^ Empin at By^tium (Constantinople) which sumved. 

f* least, for centuries aftw the downTaU of the Western (]^inanf 
Empire In accordance wiUi feudal ideas, most of them became he^rJ 
ditary, and, consequently, ceased to be effective? occame here- 
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highly skilled and educated persons to clerks and typists. 
The success of the Executive often depends very largay on 
the fidelity and industry of these staffi ; and elaborate 
arrangements are made for the recruiting, grading, and 
control of them. It is impossible to find space for &scus- 
sion of these ,* but it may be stated generally, that they are 
founded on a choice of two conflicting principles The one 
is, that the public service should be manned by persons 
who, whatever, technic^y, their legal position,^ devote 
the main portion of their lives to their official ivork (not 
necessarily in the same office), being selected as a result 
of generm educational training, irrespective of their 
pohtical views, which they are expected to subordinate 
entirely to the direction and policy of ffieir departmental 
chiefi, and rising by planned gradation in the service. The 
other, known somewhat invidiously as the “ spoils system,” 
maintains that a Government cannot eiroect to be well and 
enthusiastically served, except by officials of its own 
political faith Consequently, in countries where politick 
activity is organized on Party lines, and where this 
principle is adopted, the defeat of a Government or Party is 
followed by a wholesale dismissal of executive offiaals 
appointed by it or its predecessors of like viem, and le- 
placed by adherents of the victorious Party. The distmc- 
tion cuts across fbrms of the State. Until comparatively 
recently, the Republic of the United States was the typical 
example of the “spoils system” ; but there has been 
substantial modification of it in recent years On the otl^ 
hand, the English monarchy is, as has been said, the 
typical example of the " permanent system ” ^ 

It should, perhaps, be mentipned, that countnes with 
Parliamentar y Executives are, by the nature of things, 

» Technically, for example, English Executive oBa^ o&er tbm 
Responsible Ministers (with very ^ exceptions) hold their ^ 
bene phetto, le they arc liable to be dismiss^ mthout notice, 

at pleasure Nevertheless, ttey are the classical ^mple of a permanent 

avU service,” and are never dismissed except for personal misconduct 
or xncapacity« 
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required, as has been said, to make an exception for the 
Ministerial heads of the Executive services Inasmuch as 
they (the Ministers) hold their Executive positions by the 
very fact that they command the confidence of the more 
powerful' Chamber of Farhament, they vacate their 
Executive offices (not, of course, thdir seats m Farhament) 
as soon as it is dear that they have ceased to enjoy that 
confidence In fact, ^ their techmcal desertion, in 
English-speaking countries, is that they are “ officials who 
are hable to loss of office on pohtical grounds ** 

UNI-GAMERAL AND BI-CAMERAL 
LEGISLATURES 

A consideration of the legislative and executive branches 
of the State’s activity naturally leads on to a re^ence to a 
subject dosely connected with these activities, viz the 
rival daims of one-C^amber and two-Ghamber Farha- 
ments or other legislative bodies. And this for two reasons. 
First, because of their number, for, even if we omit ffie 
countries, such as Germany, and Italy, where representa- 
tive instimuons have virtually ceased to function, there are 
at least thirteen bi-cameral legislatures in Europe alone^^ 
wule iimortant examples outside Europe, such as the 
United States of America, Canada, Austraha, New Zea- 
land, and South Afiica, show how widdy spread is the 
imtitution Second, because the question of the form of the 
E^cutive, as we shall see, intimatdy affects the problems 


« generaUy known as the 

rSSS. though Its older name of “ Upper 

Chambtt ydl give us a hmtofthe changes which have 

come about m recent years m pohtical thii£ng ; (2) what 
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powers are to be entrusted to these Second Chambers by 
the Constitution. For it is evident that, if there are two 
Chambers or Houses in the same State, each claiming 
independent powers of legislation, there must be some pro- 
visions for boundaries between diem, or, at any rate for 
solving the “ deadlock ” which occurs if they disagree. 

A valuable monograph on these closely-related problems 
has, comparatively recently, come from the pen of the 
Rt. Hon. H. B. Lees Smith, M.P.,^ who has admirable 
quahhcations, both academic and practical, for the task, 
and who, though he openly advocates the view, probably 
accepted by most democracies, that the purport of all con- 
stitutional arrangements shoidd be to give effect to the 
considered opinion of the msyority of the nation (or at 
least the electorate), is, within these limits, impartial in 
his arguments. ^ ^ 

It will, perhaps, aid a discussion of the subject if atten- 
tion be drawn at the outset to the fact that Second Cham- 
bers fall into two classes. First in point of time come what 
may be called the survivors of pre-Parhamcntary Consti- 
tutions, of whi^ conspicuous exaiMles are the ^tish 
House of Lords and the Hungarian House of Peers, 
bodies, before becoming Houses of Parliament, had long 
careers as Councils of pre-Parliamentary monarchs ; ^d, 
naturally, in addition to the dignity of affc, they have 
traditions of the days when the difl^ence between 1^8^®“ 
lative executive, and judicial functions were imperfectly 
differentiated, and are, naturally, disinclined, whatever 
the changes of political orientation, to abandon some ot 
their former privileges. For example, the House of lords 

dose of 
thus be- 

^ Second C/iambm m Thany and Pneitee George AUen & Unwin, 

that the Speedi itself may be, and probably has 
member of the House of Commons 



been, composed by 


■Q tiii Claims to cxcruisc juuivia* 

tradition, the King’s Speech at the opemng ^ 

each session, is read within its preancts,* which 
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comes as it were, the forum of the Executive. But it is 
equally true, that most of the existing Second Chambers 
are of qmte modern creation, including even tliosc of the 
anaent Scandinavian Kingdoms ; so tliat the problems of 
their composition and powers have a distmedy modern 
aspect, though the question of their “reform” is very 
different from that of the restriction of the powers and 
pnvileges of bodies older than Parliament itself. 

It has been already stated, that the questions which arise 
about a Second Chamber usually fall under one of two 
heads, viz (i) the composition of tlie Chamber, and (2) 
the powers^ to be entrusted to it, Unfbi lunatdy, when 
these questions are discussed together, it usually turns out 
that neither can be answered until die other has been 


answered ^ If, for example, die Second Chamber’s real 
function, as in Mr Lees Smith’s view, is merely to delay 
l^slation until it is quite certain that the nation approves 
of It, he would take a totdly different view of its proper 
constitution from that which he would take if it were to 
have an absolute right of veto on Bills passed by the 
popular House 

But, assuming that, for practical purposes, the question 
Second Chamber is discussed in relation to less power- 
M, 1 e less anaent. Second Chambers than the House of 
LOTds, the alternative methods of their recruitment may be 
reduced to t\voor three Heredity may, for Western States 
(including the New World) be ruled out of account, with a 
possible saving for -i^ted interests. One method, adopted 
in several modern Constitutions, is nomination, f onmJly 

of success or the Con- 


—7'^ ** uic wmanman asiced a member 

fflonlKr wu MMirwf wiMther he vtx m 

vrhat powers it u going to have ** ^ would imt like to know 
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President or other official Head of the State, really 
by the Leader of the majority in the First Chamber, the 
directly elected representative of the nation. This method 
. IS open to the very serious objection that, if the of 

the representative House has been in office for a consider- 
8me time, his successor will find himself fficed by a Second 
Chamber ffie majority of whom are opposed to him (the 
su^essor) in politics^ and therefore, predisposed to take an 
unmvourable view of Bills coming fiixim a House which, 
ex hypotm^i represents a change m political views fix>m 
mose of its predecessor. At least that will be so if the 
First Chamber is org^zed on Party hnes and the new 
^ader owes his position to a change of views, either in 
it or its electors. If the new Minister is only the leader of 
one of sever^ groups which are alternativdy Javoured 
by the majority in the representative House, the objection 
will not be so great ,* though it will, perhaps, be difficult 
for him to Mt his policy properly put before the Second 
Chamber. The English device, wmch is used to coerce a 
lecalcitrant House of Lords by threatening to “swamp ” 
it by the creation of new Peers, pledged to vote for the ' 
threatened measure, is, in modern Constitutions, usually 
ruled out by the fact, that the number of members of the 
Second Chamber is i^ed by the Constitution, and cannot 
be increased by the new Government ivithout fresh legis- 
lation, which, ex hypothesis would be opposed by it. Alter- 
native provisions are, that, in the event of a persistent 
refusal by the Second Chamber to pass a measure sent up 
by the representative House, the two Houses shall sit 
together in jomt session, in which case the usually smaller 
number of me Second ^amber will result in a defeat for 
the latter or that a dissolution of Parliament shall auto- 

matically tahe place, and that, if the existing Government 
is returned with a majority in the representative House, the 

* Of course this is not by any means necessary If the minority m Qie 
^resentative House is latige, the addition of the members of the Second 
Chamb er might enable it to defeat the Bill. 
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Second Chamber’s assent shall no longer be required ; or, 
finally, that a direct Referendum to the electors, followed 
by a majority (more or less decided) for the opposed 
measure, shall be conclusive ^ 

Considerations such as these, together 'mth a general 
preference for representative institutions, have in several 
instances created a Second Chamber elected by more or 
less popular constituenaes. The most conspicuous ex- 
amples are, perhaps, tlie Senates of the Umted States and 
the French Repubhe. With r^ard to the first of these, it 
was, probably, the deliberate intention of the Constituent 
Congress of 1777 that a powerful check should beplaccd, 
both on the large powers granted by the Constitution to 
the President, and on the democratic tendencies of the 
House of Representatives Moreover, there was the then 
highly important question of State jealousies, 1 e the un- 
wuhi^ess of the previously independent colonies (1 e 
independent of one another) to merge &eir interests in a 
new and wholly untried body. Thus, whereas the constitu- 
encies fi>r the House of Representatives are, roughly speak- 
ing, based on population, those fiir the Senate are arranged 
on a basis ofngid equahty of each constituent State, what- 
wer Its population. It must, further, be remembered, as 
hM before been pointed out( p 84), that the Fathers of 
the American Constitution had no intention whatever of 
introducing the Farhamentary Executive into it , and, 
tl^efbre, they did not contemplate the causes of friction 
whi^ naturally arise between the two Houses when such 
j arise If to these sources of influence be 

added the great p^ely admimstrativc powers of the Senate 
01 the United StEt^ m the matter of controlling' the 
patronage nominally exercised by the President, 1 and the 
necessity for ite consent in treaties with foreign Powers, it 
wiU be seen that the Senate of the United States is an 
immensdy strong body, such as no democratic c ountry 

appointing ambassadors, consuls, and Suoreme 
vourt the President requires the approval of the Senate ^ 
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would dream of creating at the present day. It is, in feet, 
regarded by 1V&. Lees Smith, in the work above alluded to 
(p. 1 12 ), as without “ suggestions of value ” for England, 
or, presumably, any other modern democratic Constitu- 
tion. This is, perhaps, rather cavalier treatment ; but it 
may be freely admitted, that the fact that the United 
States of America are a federal, not, like Great Britain, a 
unitary State, does draw a sharp line between the t\TO 
countries. 

No such objection can be raised to a reference to the 
French Senate. France, like Great Britain, is a unitary 
State, distinctly democratic, and with features strongly re- 
sembling those of many modern European States, whose 
Constitutions have, in feet, been largely modelled on hers. 
The French Constitution, however, is based upon the 
assumption that there is but one Party in France, uie Party 
of the Republic, with the consequence, human natuie 
being what it is, that there are ** groups,’* constantly shift- 
ing, wluch make it impossible to treat them as permanent 
features of the Constitution, or to assume that there will 
* always be a definite Government Party and one or two 
defimte Opposition Parties, as in Great Britmn. Conse- 
quently, when, in i875> Senate ivas constitute, it 
decided (Mr. Lees Smith thinks under royalist influence) J 
to place the dection of the Senate in the hands of die local 
government electors, i.e. deputies from the communes (one 
of the oldest institutions in France), and membm of ^e 
Councils of Departments and Arrondissements, the a 
body of little importance, between the commune the 
Department. Moreover, the Senators, who must be forty 
yems of age, are elected for nine years ; retinng by thirds. 
A peculiar and special feature of the Senates dowct is, 
th^ its consent is required for the dissolution of the Firet 
Chamber, otherwise than by effluxion of time ; while its 
great financial powe rs,^ as w'dl as its unlimited right to 

« ^Senate may^not ongmate but may amend finanaal legidation 
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refuse to pass general legislation, and its claim, rarely 
exercised, to cause the :1^ of a Mimstry,^ make it a 
formidable rival of a popularly elected House. 

But representative, even directly representative. Second 
Chambers, which the French Senate is not, are to be found 
in modem Constitutions Of the six States of Australia, 
four^ have elective Councils or Second Chambers, one* 
has no Second Chamber, and in one, the oldest of all, * the 
Council IS elected (the members holding their seats for 
twelve years) by a joint sitting of the two Houses In the 
case of direct dections, the foancluse is comparatively 
restricted, as compared ivith that for die First Chamber, 
bemg usually dependent on the ownership of property 
Thus the apparent anomaly of decting two Houses by the 
same process and under the same conditions for the same 
area is avoided In the Domimon of Canada, the Second 
Chamber is still nominated, but only from among persons 
of substantial wealth. Among the Provinces, only Qjiebec 
has a bi-cameral legislature ; and in it the Second Cham- 
ber is composed of nominees for hfe In New Zealand, a 
** unitary *’ Hominion, the Second Chamber is nnnmnpff j 
but only for seven years ; in the Umon of South Afiica, the 
Union Government has a Second Chamber, of which four- 
fifths are elective, with a substantial property quahfication 
and an equal number for each Province The Provindal 
lendatures are um-cameral * 

^e chief objection, fi-om the point of view of those who 
desire to restrict the powers of Second Chambers, to an 
dective House is, that the Chambers, being representative, 
though only of restricted dectorates, are mchned to insist 
more upon their powers t han non-dective bodies The 

U 

* NKv South Wales 

8o«) that the Umon can hardly rank 
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taunts of “ hereditary wisdom ** and favouritism which can 
be hurled against non-elective bodies have no terrors for 
them ; and they are inclined to retort with accusations of 
mob violence and plundering. The true answer to the 
taunts in question is : that, at any rate in modern Con- 
stitutions, tlie powers of legislative bodies are very carefully 
discussed before being incoiporated into law, and the time 
for objections to be made to them is in the discussion in 
the Constituent Assembly or Convention which nearly 
always precedes the adoption of a new Constitution. 


A SCANDINAVIAN EXPERIMENT 

In conclusion, attention may be drawn to what is, 
apparently, one of the most curious, and yet one of the 
most successful of Second Chambers, which has now been 
in existence for over a century This is the Lagsthingy the 
Second Cham ber of tlie Stof thing or Parliament of Norway. 
All the elections to the Stot thing are, ^parently, on a 
uniform basis ; but the first act of the Storthing, after its 
election, which is only for three years, is to elect from its 
own members, the Lagsthing, oi Second Chamber, com^s- 
ing one-fourth in number of the full Storthing This 
Lagsthing only acts when ordinary legislation is under dis- 
cussion, and, even then, it has no initiative, and can only 
twice reject a Bill which comes to it from the OdelsUmg, 
i.e. the remaining three-quarters of the Storthing. A final 
difference of opinion is settled by a vote, without discus- 
sion, in the fuU Storthing The Lagsthing has no financial 
powers. By this elaborate arrangement, the Lagmtm is, 
apparently, immune from all the cntiasms which ^ 
usually levelled against a Second ^amber It is 
on the same franchise as the other House ; and i^ in fact, 
chosen by it from its members. It is so small, mat, in a 
vote in the fidl Parhament, it can h^y succeed unless a 
large minonty of the Odelsthing is of its way of thihking. 
Finally, though the pimdple of the Parhamentary Exccu- 
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tive has now been in force in Norway for half a century, it 
has no part in the very drastic proceedings winch the 
Odelsthtttg has power to take in order to control the 
Executive Apparently its sole^ and, apparently, usdiil 
power is to compd re-considoration, for a hmited tunc, of 
g^eral legislation It has no power to embarrass the 
(^vernment in its daily tasks. 



CHAPTER VIII 


Dep^tments of State 
[b) Judumry and Admimslrative 

T he third of the great groups of functions which the 
modern State is c^ed upon to perform is the judiciary 
gioup. 

The existence of such a group, howevtt feeble, is a some- 
what striking admission of the possibility of eiror in the 
action of tihe other departments of the State, all the more 
staking that it is largely unconscious. For the root idea of 
the jumciary branch of the State’s activities is, that, when 
these other departments have done their work, there still 
remains a possibility that there may be a need for the 
exercise of some special, perhaps Wgher function, which is 
essential, if confidence in the action of the State is to be 
maintained. If the Executive branch could be trusted to 
fiilfil completely its primary tasks of the maintenance of 
order ana security, if the Le^slature acted always ivith 
perfect wisdom and legality, if the Administration were 
always prudent and law-abiding, it would be difficult to 
justify me existence of an elaborate system of Courts and 
Judges, and an intricate system of legal procedure What 
IS the missing element in the primary conception of the 
State ? 

Surely it is the element of impartiality. In one sense of 
the words it is, of course, wholly untrue to say, that “ ^ 
men are equaL” They are not equal cither in skill, in 
strength, in perseverance, or in honesty ; and the modern 
populanty of the equalitarian idea is a jpopularity of 
comparatively recent growth But the. view diat, just 
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because a man is deverer, or stronger, or richer than his 
neighbours, he should get his o^ way at their expense, has 
been repugnant to the consdence of mankind at least since 
the dawn of what is commonly called dvilization.^And 
it is to prevent this undesirable state of things that the 
administration of justice has been undertaken by the State 
It IS also wo^y of notice, that, historically speaking, 
the administration of justice was not an onginal function 
of the State, at least in the Western World Long before 
the concqition of the State was realized in practice by the 
feudal monar^es which grew up after the downfall of the 
Roman Empire, tliere had been in existence local and 
communal tribunals for the shire, the gauj the ceniaine (or 
canton), the hundred, and the townshm Every commun- 
ity, secular or rehgious, felt the need for some such body 
The primitive and undifierentiated character of most of 
these tnbunals IS, in truth, a testimony to the universality 
of this aspiration for impartiahty in all the interests of 
soaal Irfe, not merdy, as is often superfidally assumed, in 
the maintenance of peace and order (** sta ying the foud ”), 
thoimh that, doubtless, came to be one of the, most import- 
^t fimctions of these tribunals It was rather that, in all 
the aflairs of communal life, each individual should “ get a 
square deal,” that no man should be drarived of his 
^cient nghts, established in the con mm nar tradition, by 
force, fraud, or chicane—for this that these primitive 
moots (m the English called them) were held on the 
customary days. If this view be correct, this primitive 
feehng, wluch we have ventured to call ” impamality,” 
WM the dd^t form of that august pnnaple, so hard to 
defane, which is now known as Justice. 

pnmitive tnbunals suffered, 
amonrat othw things, from one serious defect Thoueh 
fobbed wiA certain offiaals, notably the “ beadle ” wSo 

aft elders, and the “ watchman,” 

who aftenvards borrowed a title from his bettm ^d 
became the constable,” the force at the disposal of these 
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tribunals was insufficient to ensure that their orders were 
carried out. Moreover, they clung to the ancient methods 
of trial — ordeals and oa^-helpers — ^which, with increasing 
knowledge, were becoming suspected. So there was a great 
opportunity for the incipient State, which, until the ap- 
pearance of Parliaments, consisted, to all intents and 
purposes, solely of the Executive, to step in and take over 
the functions of these primitive tribunals. By the superior 
force at its disposal, the State was able to compel obedience 
to the decrees of justice. By the superiority of its pro- 
cedure (notably by^ the introduction of its jury system), 
by the greater dignity and leaning of the King’s Judges 
as compared wim the rambling (hscoxuses of the moots 
in which “ the suitors were the judges,” the State, after a 
sharp struggle, wrested from the ancient moots the 
adnunistration of justice. 

THE state’s courts OP JUSTICE 

The exact procedure by which this momentous change 
was effected in England and the other European countries, 
though full of interest for the lawyer, is too technical to 
interest the layman. Moreover, there were ^fferences. 
between the various systems in the extent to which it was 
accomplished. Broadly speaking, the monarchs of the 
various feudal kingdoms, had, as has been^ before mo- 
tioned (pp. 30, 31), borrowed from the Empire of Chiles 
the Great the practice, said ultimately to have been 
derived from the Eastern (Romo) Empfre, of sending 
round their domains, on regular circuits or journeys, mts^j 
or messengers, mainly with the object of ferreting out the 
various regdia, or royal dues, which, by the traditions of 
feudalism, were rendered by their vassals on various occa- 
sions, such as escheats, wardships, rarities of produo like 
precious stones and exceptional yidds frmn nsh^es. 

Items, together with the normal issues from Grown lands, 
formed the bulk of the royal revenues ; and it was to these 
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that protesting taxpayers alluded, ^vhen they demanded 
that ^ the King should live of his o\vn ” 

In England this process, owing to the exceptional 
strength of the Anglo-Norman monarehy, was earned out 
mth a thoroughness rarely fotmd elsewhere. Qpite 
naturally, it often provoked disputes as to tlie legality of 
royal claims ; and these, it may be suspepted, were at first 
usually decided, somewhat arbitrarily, in favour of the 
Grown. Nevertheless, as the feeling for order and method 
grew, they ultimatelY a^umed sometliing that could be 
recognized as really judicial mcdiods, i e at least a pre- 
tence of impartial investigation based on something 
which could feirly be described as evidence As early as 
the twelfth century, in fact, some of these royal misst, or 
messengers, were known as ** Justices ” 

Then, by a momentous development, some matters 
which were not really royal daims at all, began to be 
brought before the royal missi on their arcuits. These 
were, in fact, disputes between private individuals, though 
we should now speak of some of tliem as allegations of 
criminal offences , others were true pnvate disputes, in 
which rival claims to property, or allegations of non- 
cnminal injunes, were concerned 


THE ASSIZXS 

To be exact, in the second half of the twelfth century. 
King Henry II took a bold step. In the year ii66, he 
usued, under the Ordmance-power daimed by the pre- 
Farhamrataxy mon^chy (pp. 97, 98), a document known 
M the Assize of Clarendon, by winch he ordered his 
Justices to meet penodically in each county an assembly of 
twdw of the more substantial men of each hundred and 
towmhip, to receive from them a report on 
oath of all robbers, murderers, and thi^ or 

lS 2 °Sir ^ accession. Ten years 

later, by the Assize of Northampton, the King added to the 
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list of offenders, false comers and fire-raisers. The accused 
were to be made to undergo the “ordeal of water,”^ and, if 
they failed at the ordeal, to lose foot and hand ; they 
themselves to be banished and their chattels forfeited to 
the King. The older alternative, known as the “ appeal of 
felony,” by which the injured party or his representative 
challenged the accused to battle in such grave cases, was 
not formally abolished;* but, in fact, it was given its 
death-blow. And thus, what had been a private quarrel 
between the parties became definitdy a crime ” in the 
modern sense — i.e. an offence “ agaimt the peace of Our 
Sovereign Lord the King, His Crown and His Dignity ” ; 
and the accusing jury, subsequently known as Ae “ Grand 
Jury,” remained a conspicuous feature of English cximinal 
law till a few years ago, when it, in its turn, was sub- 
stantially abolished. The somewhat crude method of trial 
by ordeal sanctioned by the Assizra of Qarendon and 
Northampton practically became impossible after the 
Lateran Council of 1216 had forbidden the clergy to take 
part in ordeals ; and the Judges, after the accusation by 
the Grand Jury, apparently got into the habit of asking the 
accused to submit to a further inquiry by a Petty Jury of 
twelve collected in Court. » And thus the famili^ model of 
a criminal trial for a senous offence assumed its modern 
shape, viz an “ indictment ” or accusation on behalf of 


^ There were vanous forms of the water ordeal That dludcd to by 
the Oidinance was, probably, the plunmng of an ann mto toiling vaw. 
The arm was then bound up, and the banda^ removed after a 
period If the arm appeared to be unmjured, the accused was deemed 

havu^ been almost forgotten for emtunes, ^ 
felony " was revived m dramatic form m 1818, m the case f Hex 0 Thomlon. 
Shortly alter this it was abolished by Act of Parh^mt ^ j 

* A strikmg illustration of the conservatism of old Law is to be foi^ 
in the (to us) amazmg fact, that, until ^ 
person 'could not 1^ compelled to "put hii^lf 
Fe submit to a trial by the Petty Jury But the roj^ officers could 
J^rSSgs unSleasantTor him by appl)?t« 

ently the raly form of torture sanctioned by the common law, to make 
hun submit his case to the Petty Jury. 
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the Crown, presented (until its abolition; by the Grand 
Jury, and tned by a Petty Jury, which it retains to the 
present day ^ Minor forms of crime, Knosra as mis- 
demeanours,” were not triable by the King s Court until a 
good deal later, after the creation of the local Justices oi 
the Peace, commonly known as “ magistrate^ who do 
not rank with the King*s Judges of the High Court. 


CIVIL CASES 

But the final tnumph of the judiciary in the prc-Parlia- 
ment epoch did not come until they had got into their 
hands the tnal of civil eases, i.e disputes which were 
genuine private lawsuits between private persons At tlic 
beginmng of tlie twelfth century, there was no sug^stion, 
in England at any rate, that tlicsc jvcrc mattcis for the 
State. There were feudal courts in which landowners 
settled the disputes of tlicir tenants about their holdings, 
courts merchant w'hich disposed of tlic legal busing 
arising out of fairs, a good many borough courts created by 
diarter or custom for the trial of eases betw'ccn burgesses, 
above all the courts of the shire and hundred, the normal 
tribunals for small business, and the ecclesiastical courts 
for the affairs of churchmen But the King’s Courts^ 
two powerful weapons in th<ar armoury — tlic ivrit of 
summons and the privilege of trial by jury The wmt of 
summons was a personal order from the King, bidding the 
person summoned to attend before ** Our Justices at 
Westimnster,”® to answer a complaint summanzed in the 

* One important result of the practical taking over of the functions 

of the “appeal of felony” by the Kmg’s Court apparently was tlie 
adoption ot the capital punishincnt of hanging in the jdaoc of the some- 
what punisnnicnts of the Assizes of Clarendon and Northampton 

Tins fact appears to have escaped the attention of legal histonans Until 
the end of die ei^teenth century, ah felonies were capital olfences hy 
English law, unless spcaally excepted by statute 

* Somewhat later, the wnts or countrymen were made returnable at 
Westminster “ uxdess before ** (the date fixed) ** Our Justices shall visit 
your county Hence the modem ** Nisi Pnus ” Circuit Courts 
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writ on behalf of a person named. The forms of these 
™ts were carefully Ibced by the Judges, who were thus 
create a list of civil onences recognized by 
the I^n^s CJourts • and the Register of Writs which had 

J*^tiny became the best authority on 
the Rnghsh Civil Law. Gradually, though never Quite 
completely, these offences were made triable by jury, a 
body y^ch the King’s order alone could summon. Thus, 
partly by sheer pressure, partly by bribery and, in some 
cases by rather doubtful devices,^ the bulk of the 'more 
senous civil cases was gathered into the King’s Courts at 
least have a century before Parliament came into exist- 
ence ; and the Kin^s Judges were assured of that strong 
position which they have ever since retained. 


THE COMMON LAW 

Once more, at the risk of being technical, mention must 
be made of another element in English legal history which 
has enormously increased the power of the Judges. The 
English common law, the "universal custom of the realm,” 
has never been codified as a whole, though certain impor- 
t^t fragments of it have been re-enacted, ® and large addi- 
tions have been made to it, by Acts of Parliament. On the 
other hand, the doctrine of judicial precedent, accepted m 
England now for some four centuries, lays it down, fhat 
the judgment of one of the King’s Courts, necessary for the 
decision of the case in which it was d^vered, must be 
accepted as good law in any subsequent case involving 
simiTar ^cumstances, by any Judge of equal or inferior 
jurisdiction ; unless in the meantime the law has been over- 
ruled by the decision of higher Court or altered by a 


^ One of the most arbitrary was the addition of the (wholly untrue) 
words " because the lord of that fee (estate) has renounced his juris- 
diction m the tuRair ” (Qjaa dotntim tstmfeodi mderemmt emam) The 
Iforons m the Great Charter actually secured a provision abolishing 
this dause But in vain 

’ e g the S^le of Goods Act, 1893, and the Partnership Act of 1890. 
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subsequent Act of Parliament, which can, of couise, over- 
ride any previous judicial decision by virtue of the sove- 
rrignty otParhament ^ Thus, perhaps even more than by 
its formulating power in the matter of \vrits of summons 
(pp 125, 126), the English judiciary has attained an im- 

E ortance far greater than that of other countnes^ whicli 
ave built up their legal systems largely on the tradition of 
Roman Law, with its code-hke text ; for Roman Law has 
had but shght influence on the growth of English Law. 


THE ACT OF SETTLEMENT 

But, of course, the event wliich gave the feal secunty to 
the position of me English Courts, and raised them to a 
position of secunty and dignity enjoyed, perhaps, by no 
other judiaal body in Western Europe, was the passing of 
the Act of Settlement in the year 1700, a statute which was, 
in effect, a solemn compact between Monarchy and Parlia- 
ment This statute enacts in its third clause that, after 
the Act has taken effect, “Judges* commissions be made 
guamdtu se^ bene gessennt, and tiieir salanes ascertained 
and established , but upon the Address of both Houses of 
Parhament it may be law&l to remove them** This 
famous clause is interpreted to mean, that nothing short of 
a formal Address from Lords and Commons, in Parhament 
assembled, can remove from office or dimimsh the salary 
of a Judge of a “ superior ** Court and Speakers of tlie 
House of Commons have ruled that even casual criticism 
of a Judge, as distinct from a formal motion for an 

IS wdl known, the great English law refonner of the beginning 
« T nineteenth century^ Jeremy Bentfaam, was a vivaaous critic of 
• Judge-made law But the rule of judicial precedent has serenely 
survived his attadcs 

*A **SupOTor" Courtj in English practioeg is a Court havmg un- 
lumted junsdirton wdun the realm, m respect both of subject matter 
and place Hie safi^ard of warn dw tenure has been extended by 
more recent statutes to County Court judges, though they exercise only 
limited jurisdiction ^ t 7 
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Address will be “ out of order.” The effect of the Act 
has been, practically, to make the superior Judges 
irremovable by the Executive. 

The famous dause of Ae Act of Settlement is of interest, 
not only because of its effect in England, but because it 
deals with a problem wMch arises in all States which have 
developed on Western lines. We have seen that, historic- 
spealdng, the States of Western Europe developed 
judidary departments out of the practice of sending missi, 
or royal messengers, round the territories of their royd 
masters, to enforce the King’s rights. Inevitably, they had 
been appointed to their offices by the King himsd^ at that 
time regarded as the sole di^ositary of the Executive 
power ; and the practice survived, almost universally in 
Western Europe, the transformation of the imssi into the 
later ** Justices.^ Moreover, in accordance with almost 
universal tradition, they long continued to be appointed 
only ** at the Kii^s pleasure.” Consequently, ijf in tlie 
exercise of their offices, the Judges incurred the Ki^s dis- 
pleasure, they were, or comd be, dismissed by him. In a 
country like England, where ffie sense of legality was 
strong, and where dismissals, or threats of dismissals, had 
followed, or threatened to follow, a display of indeprad- 
ence by the Court in which a case involving political 
questions occurred, public feeling was strongly aroused. 
This was, as all students of English history know, precisely 
what happened in the earlier days of the seventeenm 
century, when upright ^d ind^endent Judges like Sir 
Edward Coke were dismissed, or jockeyed into less lucra- 
tive positions, so that room might be found for men of a 
more servile ^e in cases involving Ship-Money and other 
political questions in which the King was interested. So 
far as England was concerned, the evil was cured by the 
clause of the Act of Settlement previously described (pp 
127-8). But many other countries have dealt with the 
question less drastically j and there the problem of the 
independence of the Judge, who is not only appointed by 
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the Executive, but whose chances of promotion^ are also 
dependent on the good w^ of the Executive, seriously 
dinunishes the independence of all but the most courageous 
members of ^e judiciary. In England, it should be added, 
there is an additional reason for judicial independence in 
the fact that, by lonK-established tradition (only partly 
supported by ci^rcss law), the Judges, even of the “ in- 
fenor ** Courts, are chosen &om the ranks of practitioners 
in middle life of established reputation as advocates, whose 
professional traditions are strongly opposed to draendence 
on the State, instead of &om young men at die begmmng 
of their careers, who serve an apprenticeship m their 
judiaal work, and thereafter nse by recc^mzed stages to 
actual judiad posts In other words, in England there is 
no judicial profession ; in many countries there is. In 
France, for example, in spite of her long traditions of 
freedom, it is not too muw to say that her judiciary is 
less powerful to deal with acts of the Ebcecutive* than are 
their English colleagues ; though this is not to deny that 
the citizen of France is, as we shall see later, perhaps more 
adequately guarded against oppression by die Executive 
than the Bntish subject, albeit by other means ® 

DRAMATIC TRIALS 


Before we leave the judiciary department of die State, 
it is necessary to refer to a striking novelty in the ihnction- 
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ing Courts of Justice which has.been manifested in some 
so-called ** totalitarian States.” This may be, perhaps, 
described, without offence, as their dramatic junction. 

From very early limes, both in England and elsewhere, 
a Court of Justice has been deliberatdy staged to produce 
an effect upon the public. The ceremonial robes of the 
Judges, especially in the trial of crimnal c^es, the solenm 
procession to St. Paul’s or Westminster, in die Sheriff’s 
gaudy carriage at the ** Assizes,” the assumption of the 
“ black cap ” after a conviction for murder, even the wi®, 
coift, and gowns of the advocates, are unquestionably 
intended to convey to the audience a sense of the majesty 
of the State. Indeed the very wholesoine rule, long estab- 
lished in England, and now almost universal in Europe, 
that the halk of justice function openly and not m secret^ 
was, probably, in the days before the press had nmoe 
publicity easy, originally intended to strike the ima^na- 
tion of the country-side. But the new devdopment above 
alluded to goes much further, by attempting to convmce 
its audience, not of the innocence or guilt of iheaccusea 
(that seems to be an almost irrelevant matter), but of a 
particular thesis, true or false, which for some reason, the 
State is anxious to prove to the community. It is, in such 
cases, not really the formally accused p^ons who are on 
their trial, but the sceptical audience, which, by 

g ress and the radio, may be watching the so-called trim 

■omafar. The dangers of such a course are manifest. li 

a thesis must be proved, then every means nece^ary to 
** prove ” it, i.e. to convince the public of its truth, mim 
be relentlessly applied. Unfortunately, there h a very old 
tradition, in the tribunals of too many countries, perham 
in its origin, ecclesiastical, that a confession by an accused 
person is the best possible evidence of his guilt. Even ii 
fftis tradition were based on the assumption that such a 
con&ssion is entirety voluntary, it is, probably, p^cho- 
logically unsound iJWiappity, also, that is an entirely m- 
founded assumption j and it is one of the glones of the 



Judiciaiy and Administrative 13* 

Engbsh Courts that, even in criminal cases, this tradition 
of the supenority of a confession has long been abandoned, 
and “confessions,” though not definitely excluded as 
evidence of guilt, are discouraged. For their great danger 
is that, though claimed as voluntary, they may have been 
produced by one or more of the many forms of torture 
which the devilish ingenuity of certain types of mind h^ 
invented Every inquisitorial tribunal is liable to this 
temptaton ; for a tribunal which starts ividi the assump- 
tion that the accused is probably guilty, is apt to look upon 
an acquittal as a proof of its own defeat The only safe- 
guard IS for the tribunal to regard accuser and accused as 
on an absolutely equal level, and to place upon tlie accuser, 
as the initator of the prosecution, the burden of proof. It is 
tlus safeguard, now familiar in English Courts of Justcc 
for centunes, both in civil and cnminal eases, which, 
perhaps more than anything else, has given those Courts 
their unrivalled reputation for impartality and^ inde- 
pendence, which arc the essential elements of Justice. 

ADMINISTRATION 

We come, lastly, to the fourth department of State 
activity, that known as Administration. It is tlic youngest 
of the branches of State activity in Western Europe ; and, 
m some countries, its independent existence is even denied, 
It being regarded as merely a form of Executive action. 
Tlus attitude is probably due to tlie fact tliat, histoncally 
peaking, it owes its origin to the desire of the Crown, the 
Head of the Executive, to develop to their full extent the 
resources of the vast estates which, as distinct from the 
temtones which they ruled, the monarchs regarded as 
their own “ domains ” The distinction between Grown 
domains and Grown territory was familiar to mechev^ 
pohtics ; and it was to the former that the protesting tax- 
payer was referring, when he put forth his plea, that the 
King should “live of his own” (pp 99, 100), 



132 


The Ship of State 

For <»sence of Administration, as distinct from the 
Executive, is that it consists mainly of the discretionary 
management and devdopment of resources, material or 
moral, with a view to producing the bwt possible resdts. 
These resources may have various origins — legislation, 
inheritance, taxation, or benefaction ; and, as nas been 
said, the first conspicuous example of them, so far as the 
State is concerned, is to be found in the Grown domains. 
Afterwards, when it became dear that the King, for rea- 
sons previously given Q>. 37), could no longer “live of his 
own,’* but re^larly required the ever-increasing support 
of taxation i.e. a fund drawn fi:om the private resources 
of the nation, it seemed natural, on the one hand, that the 
King, who was responsible for the proper use of the taxes 
granted by Parliament, should at least exercise the de facto 
control over their collection and eimenditure, while, on the 
other, Parliament, which actually grants the taxe^ 
should be entided to be satisfied that the sums granted 
were eiroended for the purposes for wliich they^ had been 
demanded. This claim to what may be called, in modern 
language, an “ audit,” was, in England no less than other 
countries, stoudy resisted for centuries by the Cro^vn. 
Even so easy-going a monarch as Charles II resented that 
“ a set of fellows should examine his accounts.” But the 
Knglish Parliament, with good reason, was insistent. At 
length, perhaps owing to the advent of a foreign dynasty m 
the early eighteenth century, perhaps omng to the inCTcas- 
ing activity of Parliament m Executive matters whi^ fol- 
lowed on the adoption of the Cabinet System (pjp. o^~9)f 
the notion grew, that the medieval distinction betwera 
Grown domain and national resources w^ tmt 01 date. 
Thereupon was established the syst^ which has con- 
tinued ever since, viz tiiat all the King s iimome from 
public sources shall be regarded as the national 

revenue ; while the King shall be assured by Act of Parh^ 
"fSent^t his accession, of a fixed annual allowance, wmen 
he mayj'in effect, spend as he pleases, Parliament under- 
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^-aVing to provide for all the truly national expenditure 
The idea was not entirdy repugnant to the first two 
Hanoverian monarchs, who were but tepidly interested m 
RnglisTi a£^s, but greatly disliked die notion that their 
private e 3 q)enditure shoidd be made the subject of criticism 
in Parliament ; and, sAer being mformafly tried during 
their reigns, the system was defimtdy made official at the 
accession of Greorge III, and its details worked out by the 
gemus of Edmund Burke' as the ** Civil List 

Another early appearance of what we should now class 
as an administrative office, was that of the transport of 
letters and dispatches There is evidence that, firom veiy 
early times, kmgs and emperors organized such services, 
mainly, no doubt, in order to secure foreign news i and 
some devices were adopted for the purpose which to 
modern eyes appear strange For example, the Counts of 
Thum and Taxis held the office of Postmaster to the Holy 
Roman Empire as a fief ; while contracts with private 
mdividuals mr the carriage of letters were famihar in Eng- ^ 
land till well on into the seventeenth century. Gradually, 
however, it became dear, with increasing intercourse in 
international and internal affairs, that the State must 
undertake a national system ; and, naturally, in the cir- 
cumstances, the Post Office became a matter for the 
Executive, until the increasmg demands of general pubhc 
for postal and analogous service became so overwhelming, 
that the executive character of their ongin was forgotten, 
and the Post Office came to be looked on as a great busi- 
ness undertaking, which, like other busmess undertakings, 
could be made a source of pccumary profit — a character- 
istic wholly foreign to the dder and more truly executive 
offices concerned with defence, diplomacy, and pohce 

^ It IS evident that the so^ of Administration, as one of tlic depart- 
ments of &ate, IS not yet fixed M BerthiSlemy, departing from die 
of some of his distinguished predecessors m w rlawirnl vrerk 
Tram EUnuntmre de Dmt Admvastratff (twelfth edition Pans Rousseau), 
mcludes m It the “judicial authonty” (p 13) No English writer could 
accept this view for Rn glan.!. 
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Another event of European history which took place in 
the sixteenth c^tury added a new impulse to the estabh'sh- 
ment of admnistrative offices by the State, and the adopt- 
uon 01 memods distinct from those of the purely executive 
g^e. This was the great outburst of d&overy of non- 
Europe^ countries by sea. Ever since the colonization of 
Europe from the East, some four thousand years ago, there 
had been contacts between East and West, mostly carried 
on as the result of hostile invasions from one side or the 
other, or by long and tedious overland journeys on trade 
routes. But the discovmes of the sixteenth century, especi- 
ally the ahnost accidental discovery of America by 
Columbus in 149^}^ enormously stimulated oversea con- 
tacts, and, unfortunately, also cupidity and the desire for 
overseas possessions by European States. As is wdl known, 
much of the European warfare of the seventeenth and 
eighteenth centuries really arose out of the rivalries of 
England, France, Spain, and Portugal for the domination 
of the Pacific and its assumed treasures ; and the “overseas 
empires” of the rival States naturally produced yet 
another ^ical administrative office in their Constitutions, 
which, though it undoubtedly had for long a marked 
mibt^ aspect, inevitably became, m more or less degree, 
a business enteiprise for the development of colonies for the 
benefit of the conquering or colonizing European States. 
Spain, one of the greatest of the beneficiaries of the new 
■‘**<i^ement, broadly speaking, administered her overseas 

E os^aariMis 'on feudal lines, France by her powerful 
of the pre-Revolutionary system, England 
and the IMensJierlands by systems more smted to their 
democrats institm^ojis. After a sharp struggle, despite the 
ancient theory that possessions were under the 

sway of the royal prerogative ^.e. the Executive), because 


» As IS \veU known, the acadcntel (^i^cter of the discm'ery has left 
an abiding mark in the n^ of me Indies,” which C3olumbus 

beheved he was s^htmg The West Indiesvi* ^ course, nowhere 
near anaent India. " 
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they were assum^ to have been conquered by the King’s 
soldiers, the English Parliament, as early as the seventeenth 
century, acq^ed a substantial share of control by means 
of the TOard of Trade and Plantations and the somewhat 
later Colonial OfiElce ; while the House of Commons, 
despite the protests of the Kii^s h/Qnisters, insisted on 
discussing details of colonial administration. The taking 
over by me Crown in the middle of the mneteenth century 
of the vast empire of Bntish India, which, for three centuries 
and a half, hs^ been left to the administration of the East 
India Company, added yet another to the rapidly growing 
hst of administrative offices at Whitehall, the "India office.” 

But It was, of course, the outburst of legislative activity 
consequent on the passing of the Keform Act of 1832 and 
the Municipal Reform Aa of 1835, which produced in 
England the greatest and most important admtions to the 
hst of administrative offices First came the successive 
schemes for supervision by the central government of the 
new acbvities of the reformed boroughs and the reformed 
Poor Law authorities, which produced, first, the Poor Law 
^ard and the Mumdpalities Committee of the Pnvy 
Council, lato on the Local Government Board in 1870, 
and the Ministry of Health in 1919 Agam, after the severe 
visitations of cholera m the middle years of the mnp.tp.<»TFth 
century, the more strictly samtary measures rendered 
mgent by that event were prescribed by a series of Pubhc 
Wealth Acts, which were largely left to be enforced by 
local authorities But central control over these was 
maintained at first by a Board of Pubhc Health, later by 
vmoiB other departments, till it, too, was absorbed by the 

ftSiSSi ^ ^919 ^ The Board of AgricJture 

followed m 1889, the ]^ard of Education in 1899 ; while 
ffie n^t »i^crn of English admirastrative offices~the 
Mimstncs of Labour, Pensions, and Transported not 
appear till after the Great War. 

One somewhat techmeal point in the constitution of 
these administrative bodies should perhaps be mentioned. 
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Until the end of the nineteenth century, pr«umably in 
deference to the democratic view that administration re- 
quires discussion, it was the fashion to create “ Boards,” 
rather than Ministries, to deal ivith it. We have already 
mentioned several of them. These Boards generally con- 
sisted of several very eminent persons, secular and ecclesi- 
astical, such as Secretaries of State and Archbishops, who 
were far too busy to attend Board meetings, and, probably, 
were never e^spected to. As a matter of fact, meetings of 
these Boards were seldom, if ever, summoned ; their actual 
work being done by a “ President ” or “ Vice-President,” 
who alone received a salary fiom the Board, and who was 
carefully made eligible for a seat in the House of Commons, 
so that Parliamentary control of his acts and defaults might 
be maintained. After some half-century of this solemn 
farce, the sinmler expedient of creating an individual’ 
Minister to deal with each administrative office was 
adopted ; and, with the exception of ffie Board of Trade , 
and the Treasury, ^ the typicm administrative office con- 
sists now of a simple Minister, with usually, under him a 
large staff of “permanent * ** officials (p. 3^> 
supposed to take any part in the policy of the office, for 
wmch the Minister is alone responsible to Parhament. 

>Thus, alongside the old Executive offices, there have, 
wparently in other countries of Western Europe as well as 
]^gland, arisen far larger groups of Administrative offices. 
These offices, being mostly the creation of Acts of Parha- 
ment, can, of course, have no pretensions to exer^e ihc 
Royal Prerogative, which still, however faintly, gilds the 
ancient Executive offices. Their acts can be set side by 

* Hie Treasury, probably for long a purely- Executive office (see 
seems to have become definitely admmistrative at the b^nningrf the 
seventeenth century, when the ancient office of Lord High Ttcamrtf 
was “ put into commission,” 1 e. di^ved into a Board, a practnx whim 
hys « inre been almost invariably followed The first (nanwra) Lora 
IS the premier member of the Board, and, bem^ also usually Pnme 

Mmister, is, in effect, the Head of both the Executive and the Admjms- 
tratp^ offices. 
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the Courts if they are alira vires or illegal ; their chiefi are 
amenable to tHe Wogadve writs^ issued, in proper cases, 
by Ae Courts of Justice ; and, being almost entoely 
statutory, their powers and duties are not difficult to 
ascertain They denve, very largely, from the great move- 
ment m favour of social reform which has been such a 
marked feature in the hfe of the nation during the last half- 
century, especially since the Great War, and which has 
been so largely due to the more intimate co-operation 
between Crown and Parliament, i e. the Executive and the 
Legislature, effected by the Cabinet System (pjp. 85-9J. If 
there is one word more than another which mstinguishes 
administrative from executive offices (and the Ime is in 
some cases admittedly hard to draw) it is that the adminis- 
trative official is, as has been said, supposed to exercise 
discretionary, rather than arbitrary powers, hke those of 
the Executive, or strictly impartial powers, like those of the 
Judiciary He is, hke the Executive and the Judiciary, 
bound by law, but bound by it to exercise discretion. 

It IS not immaterial to notice here one important recent 
development of State action which mamfests itseff mainly 
in connection with adimnistrative affairs, and may lead to 
a defimtely new form of State activity in the future. This 
IS the practice of creating outside bodies winch, ffiough not » 
offia^y State organs, are formed with the main object of 
carrying out the pohey of the Administrative side of the 
State, by the tendenng of expert advice to the Govern- 
ment, the pursuing of detaded inquines, or even, to 
some extent, of exercising State authority. 


^ Mandamus, and the C3ertior- 
SKS at the instance of the CSrowtt 

1-iT.im pwfcnn wSTZiSSl 

“ * mpOTor InlimiJ, liir idli,ed 

* 
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ROYAL COMMISSIONS AND OFFICIAL 
BOARDS 

The old e^edient of appointing a Royal Commission to 
inquire into a subject on which the Government contem- 
plates legislation, may perhaps be ruled out of account, 
inasmuch as such a step merely contemplates a Report, 
fact-finding and advisory, which the Government may 
accept or reject as it thinks best. But other devices recently 
adopted have a more permanent character Perhaps one 
of the most important is to be found in the Bntish Broad- 
casting Corporation, in which the Governors are appointed 
by the Grown for a definite period, with large powers of 
administration over a substantial revenue^ which is pro- 
vided by the State out of the proceeds of wireless licences. 
The object is, no doubt, to secure at least the appearance 
of impartiality between the various interests likely to be 
affected ; but the fact that the Postmaster General rrare- 
sents the corporation in Parhament makes it practically a 
sub-department of State. Another method is the appoint- 
ment of Grown representatives upon a directorate the 
majority of whose members are elected by shareholders or 
others whose interests are concerned, as in the case of the 
Port of Liondon authority. Yet again there are the Boards 
which are entrusted with the carryinjg out of vanous 
schemes in an industry which, usually in return for sub- 
stantial subsidies from the State, has been subjected to 
regulations in the public interest , ^ examples 
various Marketing Boards for agriculture and fishing 
Sometimes a Commission, intended to be more 
permanent, is appointed by the Grown to expend a 
placed at its disposal by Parhament, for a certain widely 
defined dass of public objects ; such as the Devdopment 
Commission and the British Museum. Sometime a 
Commission recdves no grant of State funds, but is mven 
legal powers to co-ordinate certain otherwise independent 
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sources *of supply of a material of great public importance 
in which unregulated competition is considered to be 
undesirable in the pubhc interest. Instances are the 
Central Eiectneity Board and the London Passenger 
Tr^port Board. ^ Again, where purely non-offiaal 
sodeties whose activities require, m the pubhc interest, to 
be watched and advised on the observance of the law, an 
offiaal IS appointed by the Grown to oversee ^em ; a 
good example being the Registrar of Friendly Soaetics. 
Some standing Comimttees appointed by Ae Grown are 
purdy advisory, such as the Imperial Shipping Committee, 
the Import Duties Advisory Committee, or the Unem- 
ployment Assistance Board ; but it is understood that Ac 
Government will pay special attention to Aeir recom- 
mendations Some of these bodies, such as Ae Medical 
I^earch Council, are actually incorporated by Royal 
ChptCT ; others are merdy appointed from time to time. 

Such a tendenew as has been illustrated, Aough np.tvtinp r 
care and watchfulness, seems to be enAdy commendable, 
not only as bringing Ac State mto contact wiA pubhc 
opinion, but as drawing into Ae pubhc service the valuable 
hdp of speaahsts mainly occupied with oAer affairs, and 
Aerelw hnlang togeAer Ae two dements which, as has 
been before suggested, are Ae essentials of good govern- 
mmt, VIZ auAonty and co-operation. 

It IS TOnvenient, in conduAng a chapter which has been 
pnm^y devot^ to Ae JuAdary andAe Adnunistrative 
functions of Ae State, to allude to a discussion^ which has 
arisen, and of which more is hkdy to be heard in 

acUwSto of Aese two branAes of State 

t W ^ to Aspose of questions on Ae border hne between 

them This may be described briefly a s Ae qmb^ 

which wfetred to two 

» by Lord H«*wart en^Sl W oppewte points of view One 

Other, entitled 7iu/f^ 1929, and the 

Maciiillan, 1^8'^ ^ Admmsfralm Low, by w X ^'Robson. 
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Administrative Tribunals. Put more exactly, the question 
aris^ as follows Suppose that, in the exercise of its dis- 
cretion, an administrative department does an act which, 
though it is not a breach of the law, a private citizen con- 
siders to work injustice to his interests, to whom should he 
appeal for redress — ^to a Law Court or the Head of the 
administrative ofSce concerned ? 

Now it must be adnutted, that, at first sight, the case for 
the Administrative Tribun^ as against the Law Court, at 
any rate under English conditions, is very weak. Let us 
consider the differences between the two tribunals : 

1. The Law Court is presided over by a person or per- 
sons who is, or are, entirely unaffected, so far as reputation 
or personal interests are concerned, by the result of his or 
their decision. Theie is an old but sound maxim Pfemo 
judex in sud causd. Against this, the administrative tribunal 
clearly offends. Technically, at least, the Minister at the 
head of the department is judge and defendant in his oym 
case ; and though, doubtless, in any great administratwe 
ofiice, he has a large staff, f^m whom he can select for 
the tribunal persons whom he knows but slightly, yet those 
persons will necessarily be his subor^nates, looking to mm 
for their careers, and inclined to decide in accordance with 
what they believe to be his wishes. Moreover, he is answer- 
able to Parliament for their acts and decisions j w that, 
whichever way the decision goes, he may be called upon 
to suffer, either for the original act if the appeal is succps- 
flil, or for the decision if it fails. Moreover, in the consider- 
able number of cases in which an administratiw app^ 
turns on a question of fact, the Judge has, or may have, me 
advantage of the assistance of a jury who may 

said to represent pubhc opinion, a by no means neglippie 
element where a sclieme — say a housmg programme whicn 
affects a large number of the public---is in question. 

2. By long tradition, a trial in Court is (with ram exer- 
tions) ndd in public, by a Judge whose identity is immis- 
takable, in the presence of such of the public as may 
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choose to attend. The safeguard afforded by this tradition 
is overwhdming. Secrecy is the opportunity for favourit- 
ism, incapacity, and, above all, for the absence of that 
which is ri g htly described as of me essence of pubKc satis- 
faction, VIZ mat justice should not only be done, but 
should manifestly appear to be done. Even a disappointed 
htigant IS often consoled by the fact that he has had an 
open tnal of his case. He feels that, if anything irregular 
had occurred, there would have been a protest, and that, 
by the absence of any protest, he was condemned, not only 
by the Court, but by his fellow citizens. ^ Unfo^nately, 
according to present practice, in the administrative tribu- 
nal no such safeguara exists. The defeated suitor may not 
even know the names of his judge or judges The award is 
conveyed to him in the name of the Mimster at the head of 
the department ; but he has a justifiable suspicion that the 
person or persons who actually deaded his fate may be 
officials 01 no great standing, who have arrived at their 
conclusions in haphazard fashion, by reason of precon- 
ceived general views, or even dislike for a troublesome 
htigant who has attempted to put a spoke into the wheel 
of Mimnistrative effiaency And he has no remedy. Any 
attempt to ** individualize the department ” is foroidden 
He feels that he is a victim of routine, that no one cares 
about him as an individual 

3 By an equally lone tradition of Enghsh Courts of 
Justice, the Judge who dmdes the case not only states his 
conclusions, but states openly in Court the chain of reason- 
ing which has led him to arrive at them Tins is a most 
valuable tradition ; for it compels the Judge to apply his 
mmd keenly to the arguments for and against con- 
clusion, to support it by reference to enacted law and pre- 
cedent, not only to the htigant, but tiie public, and 
especially that highly quahfied section of the pubhc whi^ 
will probably be present, viz the members of the legal pro- 
fesnon who listen keenly to his words, and, it may be, will 
critiaze them afterward? m the professional organs of 
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opinion which no Judge can pretend to despise. The dis- 
ciplinary effect of this practice on the Judge’s own minrf jg 
a powerful influence towards a correct judgment. So 
clearly are these considerations recognized by the English 
Judges, that, not infrequently even if they have, at the 
close of the arguments, come to a definite conclusion on a 
case, and even announced it, they wJl hold a subsequent 
session at winch their reasoning will be formally explained. 

Not so with the administrative tribunal. Its conclusions 
are badly stated, and merely conveyed to the complainant 
in a formal letter, leaving him guessing at the defects in his '' 
case, and perhaps deriving of valuable help for the 

regulation of his conduct in the future. As a result, he feds 
that he has not had a " fair show.” Justice may have been 
done ; but it has not manifestly appeared to be done 

4. This leads naturally to what is, perhms, the wont 
defect of administrative tribunals. In an ordinary trial in 
a court of Justice, the parties face each other in open 
Court, represented, if they please, by trained advocates 
who, if there is any doubt about the facts, have to prove 
each argument which they put forward by the evidence of 
sworn witnesses liabletoprosecutionforpegury if they give 
false testimony, and subjected to cross-examination by 
their opponents’ advocate. Hard things are sometimes said 
of the delay and expense caused by the severity of the 1 ules 
of English Law on the subject of evidence ; and, doubtless, 
some of the more formal of its requirements might be, and 
are being, relaxed. But can anyone who knows (and who 
does not ?) the way in which mere rumom*, or suspicion, 
or prejudice, may produce a false-impression of the truth 
doubt the wisdom or the essential value of the rules of 
evidence, especial^ of oral evidence, and its superiority 
ovCT the mere official exchange csf correspondence by 
which administrative decisions are, it is beheved, not in- 
frequently reached. It is sometimes urged in defence of 
administrative methods that there is no analogy between 
them apd the ordinary /is inter paite^^ That is almost 
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equivalent to an assertion that a person who complains of 
the projected scheme of an administrative department is 
probably a troublesome fellow who is attempting, for his 
own sdmh ends, to obstruct a beneficent scheme intended 
for the public good. It would be almost ^visc^, in that view, 
to refuse to aUow objections at all. 

5. It IS sometimes urged, in defence of administrative 
tribunals, that there is httie or no analogy between the 

Q uestions which come before them and those submitted to 
lourts of Law It is said, for example, that an objection 
to the effect that the closing of a street or the order for 
demohtion of a house whieh is made to carry into effect a 
slum dearance area, would work injustice, is a totally 
(hfferent kind of question from a question whether or not 
A has trespassed upon B’s land, or the like, and that the 

” f a jury, IS a totally 

different &nd of skill from that needed to deddc whetha- 
an objection to a dcanng scheme is justifiable. That is 
doubtlKs true ; but it ignores the fact, that a Judge with 
general juns(hcdon IS often called upon to dcdcic questions 
m ^ difii^ty than those which arise, for example, 

m an ordinary action of trespass, and that, in such cases 
^yjmploc anf difflcalt det^ may be m- 
vol^, he is not wiuiout resources in dealing with them 

US SUDDOSC. for ^ * 



with the saentific ptoci« mvoWrf 

commences to try ft But it ie « t f 

to listen to by tSS 

elucidate these exulanahft««f?^’ of these processes, to 

e3merts.tohearSffiaS?f th^?^®*^°“ 

As has been before po£S oSt^??rJl*^ 

explanations, do uot^cSi^K®{ heanng these 
nor need they in thel^a? St? interest or his plans. 

desire is tSh &e fruA o^n Ms oS 

c a-utn , the consequences are not his 
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concern. If the success of the complainant should hold up 
a scheme which, by reason of the fact that it h^s been 
sanctioned by the Imnister in charge, is ex ^^otkesi a good 
one, that is not a complete answer to the complaint. If the 
Act of Parliament which^ it is alleged, authorizes su ch a 
scheme, has also authorized the lodging of complaints 
before a tribunal, presumably Parliament has foreseen that 
complaints^ Possibly be justified ; and the question 
whether this is, in fact, the case in any particular instance, 
is exactly the Hnd of question which a Judge spends his 
days in considering, rutting it another way, because 
Parliament has authorized the preparation of schemes of 
slum de^ance, it does not follow that it has authorized 
the particular scheme in question. And the question 
whemer it would have done so had it known its details, is a 
question which is only determined by a study of the Act 
itseli^ and not by an interoretation, however authoritative, 
of the intentions of the Imnister who introduced the BiU on 
which it is founded. 
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" The Party 

I T would be an obvious omission in a \vorlc on poBtical 
science to leave unnoticed an interesting devdopment 
which has recently tdcen place in three important States in 
Europe, but for which at present no distinctive name has 
.been found. It would even be possible to argue, that it 
forms no acknowled^ part of State machinery, though 
it may profoundly anect the worldng of Aat machmery. 

This development is generally s^uded to as “The 
Party ” ; but the name is unfortunate, because it su^csts 
misleading analogies with the older tjpe of constitutional 
party which has, ^ we have seen (pp 91-3), played a great 
r61e in the evolution of democratic systems of government. 
One of the most stirilang differences between it and the 
older type is, that, instead of looking upon an increase of 
Its numbers as a test of its success, *^Thc Party ” is a 
restneted group, usually recruited by co-optation, with a 
severe standard of ment which is tested by constant ex- 
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spcBLKing, 11 IS usuauy me outcome 
of a more or less violent revolution ; and its chief object is 
to d^nd Ac achievements of Aat revolution. Its indivi- 
dual m^bers may or may not form part of Ac “ perman- 

109-10) of Ae State,* butilUeydo, 
Aeir Auctions as members of Ac Party are distinct from 
^ executive or juAaal officials » Anmhcr 
b^een Ac Party (in Ac sense of the new 
development) and Ae constitutional parties of Ac older 

the 
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type^ 18, ^tbat it not o^y opposes (as do constitufional 
parties) Its rivals, but, in efiect, treats all other voluntary 
political associations as illegal, to be suppressed by force, 
if necessary. Finally, whereas, in the older Party systems, 
me very object of the system is to secure a thorough 
discussion of policy from different points of view, each 
critical of the other, in the new system, opposition to, or, 
even, cnticism o^ the policy of ** The Party ” is not 
allowed, at least in public. 


RUSSIA 


Mr. and Mrs. Sidney Webb, whose account of “ The 
Party” in Soviet Russia is, perhaps, the most full and 
valuable picture in English of the worHng of the new 
development, ^ are inclined to compare ** The Party ” with 
the great Religious Orders of me medieval Christian 
Church. But, apart from the fact, before alluded to, of the 
absolute claim of monopoly in voluntary political associa- 
tion, in Russia the rigid exclusion from ^ The Party ” of 
all members of the former^ privileged classes, however 
sound their professed ideals, is in marked contrast with the 
practice of the Catholic Orders, which were recruited 
fi’cedy from all ranks of soaety, and contained many con- 
verted “ heretics.” It might, perhaps, be suggested, that a 
closer precedent is to be found in the hus~carb, gesiths, or 
personal body-guard of the early feudal monar^, whose 
function, as distinct from that of the regular feudal levy, 
was, in the last resort, to perish in defending him on the 
field of battle, and at other times, to act as Us special 
champions and representatives. If this view is correct, 

** The Party ” is a reversion to a still older type of organi- 
zation even than the Catholic Orders. ® 


^ Sbtnet Cotnmumsm j A Hem Ctotltzatton (Subscnption Edition, 1935 ) 
Part I, Chapter V 

* By way of supplement to the impartial and systematic study of Mr. 
and Mis Sidney Webb, based largely on official documents, it is in* 
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GERMANY 


It is a somewhat singular fact^ that ihe existing German 
regime, in its professed 'objects the relentless opponent of 
the system or Soviet Russia, should also have found it 
desnable to arm itself with a monopohst ** Party.” Though 
much younger than the creation of Lenin, it fulfils a role 
analogous to that of its forerunner Naturally, as the 
economic system of Germany has not been commumzed, 
the methods and doctrines of the National Soaalist German 
Workers Party differ profoundly from those of the Soviet 
** Party.” ^ But tiie r61e which it plays in stimulating the 
energies of both capitalists and workmen, in demonstrating 
the importance of a umted front to the outside world, 
and m holding ** congresses ” at Nuremberg and elsewhere 
with a view of impressing the might of G^many both on 
Germans and foreigners, dosely resemble the corremonding 
congresses of “The Party*’ at Moscowso careMy Scribed 
by Mr and Mrs. Webb ® It is true that, so far as seems to 
be known, there is 'nothing in Germany which corresponds 
to the " soviet ” or spontaneously evolved umt of smdiers 
and workmen upon which the formal constitution of the 
U S.S R IS based On the other hand, it is a striking fact, 
“ The Party ” m Russia is not organically connected 
with the soviet s^tem , and so the resemblance to Russian 
conditions is dear Once more, the exdusion from “ The 


to ^ fte pejonal OTcnences duni« the same penod of 
And^ Smth (/ Was a Scout Worksr, Robert 1937 \ Ify Smith, 
an active Communist for many yean in the Umted Sta^, went to Russia 

f *» a memher of “ The 

fartv maStateiactorv 

** f^d mt wt m the Appendue to the Amencan trans- 
of I^^tenbw’s The Third ReuA, Duckworth, 1938 
fa^iiMifcsto, which wu drawn up m xgao, and confirmed in xpfi, 
OITO IS, homver, no fonnal proscnption of other parties A more r^it 
and quan-officid statement 6 f the^ums of the foS 

m a nnaU vdume entitled Germany Speah, Thornton Bultowort^ 

Ommumsmg pp 339-4x8 
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Party *’ in Russia of all persons professing, or having for- 
merly professed, Christianity, is, probably, the chief reason 
for the intensely hostile attitude of the Roman Church 
towards communism. ^ Within tibe ranks of “ The Party ” 
itself, apparently, matters in dispute are, in theory, decided 
by a simple mzyority vote. But it is worthy of note, that 
this seemingly democratic rule has not prevented the emerg- 
ence of individual despotism. Stalin and Phtier are, prob- 
ably, the inevitable results of “ The Party ” as a system. 

ITALY 

The third^ prominent ^ example of “ The Party ” in 
modem political systems is, of course, the Fasast Party in 
Italy. But the Fasasti differ somewhat strikingly from their 
analogues in Russia and G^many, in having, at least in 
theory, a constitutional origin. As is well known, modern 
“ Italy,’* until the middle of the nineteenth century, was 
only a geographical expression, in spite of the fact that the 
peninsula, with'its sin^e land boundary, appears to be an 
almost ideal unit for a territorial State. Not only was the 
country ^vided into numerous City Repubhes — ^Florence, 
Siena, Venice, etc., but the nyal claims of France and 
Austria had succeeded in establishing non-It^an govern- 
ments of invaders in various parts of the peninsula, while 
the temporal claims of the Papacy maintained in existence 
a medieval body of “ Papal States ” whose existence was 
incompatible with modern pnndples of national Statehood. 

;ln me middle of the nineteenth century, however, as is 
aiso wdl known, a strong movement of nationahty began 
to ferment in Italy ; and, by a series of picturesque 
stru^les, generally known as the RtsorganentOi the Itahan- 
spes^ng elements of the peninsula gradually coalesc^ 
tmder me House of Savoy, whose headquarters were in 

^ Otherwise, it would appear to be strarge that a Qiuich which has 
practised, and still practises, communism on a larger scale than almost 
any other oiganizatiou, sboidd oppose comntunism as such. 
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Piedmont, on the Italian slopes of the ^ps, but which had, 
by i860, also established itsdf in Sardinia. The turning- 
point in the movement ^vas the adhesion of Garibaldi to 
the then representative of that House, Victor Enunanud, 
as a result of which the ** Kingdom of Italy ** was recog- 
nized by one Eurtmean Power after another — ^Great 
Biitam, Portugal, Belgium, Prussia, Russia ; though the 
seal ivas not set on the new National State, after &e heroic 
guerilla warftore of Mazzini and Garibaldi, till the final 
entry of the Savoyard troops into Rome, in 1871. 

But one of the reasons why the House of Savoy ulti- 
matdy won the adherence of the various forces which 
brought about the RtsorgimentOf was the fact that, as rulers 
of Piedmont, they had published, in 1848, and loyally 
abided by, a hberal Constitution, or Statute, one of tlie 
oldest written GonsUtutions m Europe, which seemed to 
mark them off defimtdy firom the absolutist monarchs who 
played such a disturbing part in the pohtics of the penin- 
sula dumg the critical years 1860-70. And the celebrated 

March on Rome ” of 1922, though it afterwards figured 
as a spontaneous outburst of national feeling, was, it is 
now generally accepted, actually made on the invitation of 
Rim Victor Emmanuel III, the constitution^ ruler of 
it^y, who saw m Mussohni a solution of the maiiy diffi- 
culties c^ed by a succession of weak Ministries. Nor, 
OMDite the recurrence of certain violent mcidents ^ did 
Italy lose the sympathy of the democratic countries before 


j • — "waguc ui xxavLQw snc naa nerseii 
cnampioned in 1935 

remarks of a general nature may be prc- 
stnnffni attempt is made to assess the import- 

of world of the new 
devdopment of The Party” principle 

Matteoti and Amendola, and the incidents of 
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FEATURES OF THE PARTY 

In the first place, the development is, obviously, a 
challenge to the fundamental principles of representative 
government, viz. (i) that the ultimate control of the nation 
rests in the hands of a comparatively small body of persons 
chosen, after open discussion, by an dectorate which com- 
prises substantially the whole adult population of the 
country of which that State is the ruler ; (a) that this com- 
paratively small body of dected citizens ihust seek the 
renewal of the confidence of the electorate at comparativdy 
short intervals. It is not, of course, pretended, that aU 
the existing examples of representative government have 
adopted these prindples in fiill. For obvious reasons, per- 
sons under conviction of crime against the laws of the State 
which they have, ex hypothesiy helped to create, must,^ to 
some extent at least, be excluded nom the task of choosing 
thdr future rulers. Probably it is aho logical that persons 
who owe, at least tedinically, afiegiance to fordgn State, 
should be exduded fi:om decting representatives to the 
governing body of that State in whose territory they 
happen to reside. But it is now genw^y agreed, that 
franchise disqualifications based on religion or colour arc 
unjustifiable. Even more unjustifiable, if possible, arc 
disqualifications based on sex ; though diCTe is at least one 
pro minent example of an otherwise^ distinguished repre- 
sentative system which still maintains them. 

It is, indeed, reasonably dear, at least in most cases, that 
the “ Party ” system which we are now discussing cannot 
allow any genmndy representative institution to 
practical part in the administration of affaire. The 
Party” proclaims that its authority is “derived from 
above, not from bdow” — ^the latter alternative being, 
presumably, a reference to Ministere who derive their 
authorily from a representative assembly. Perhaps as an 
unconsdous, though somewhat illogical, tnbute to the 

rv.. 
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deq) hold which representative institution still have on 
the popular mind, there is, even m autocratically governed 
countries, usually a formal, sometimes a very dahorate, 
artifiaally created representative body, as, for example, in 
Russia and Gernumy But its function is merely to accord 
approval, at long mtervaJs, to the pohey of** The Party,” 
which alone is entitled to put forward a programme at 
the so-called elections In Italy, the Chamber of Dmuties 
can only be dected, since the dectoral law of 1928, mom a 
list submitted to the doctors by the Fascist Grand Council. 
In Turkey, in some respects the most enhghtened of the 
dictatorships, the representative body has the valuable 
safeguard, that its tenure of office coincides with that of 
the Dictator-President ; so that both are, m theory at 
least, out of office at the same time. Moreover, the 
Assembly must be dected first , for it is that body which 
dects the President ^ Stdl, it is understood, that the 
** People’s Party,” consisting of the Preddent’s personal 
followers, took care to see, that the dectors, at any general 
dechon, returned an Assembly pledged to vote for 
Mustapha Kemal as President. 

A second pomt to notice about ** The Party ” is, that, 
despite the evils which, accordmg to the dictatorship view, 
anse firom divided authority, the brief history of dmtators 
in post-war Eur(me has not been free from rivalries It is, 
indeed, difficult for a fordgner to be very sure about what 
actually happens m a country which hves imder a rigid 
press cemoTship , and it would not be a matter of sur- 
prae to learn, some day, that many well-known figures, 
iraose hquidation ” has been announced (obvioudy with 
the permission of the authorities) during the last two or 
tow years m Rmsia, have survived the announcement of 
deaths But enough has transpired to mahe it 
tolerably certain that the complete loyalty of ** The 
rarty has not been consistently mamtained during the 


^Constitution of 1924, art jx. 
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period which has elapsed since the Russian Revolution of 
1917 ; while, in the case of Germany, the announcement 
by the Leader himself of the details of the “ purge ” of 
1934, seems to be conclusive as to its substantial truth. ^ 
Since 1924 or thereabouts, there have b^n no avowed 
rivals for me thrones of Mussolini or, until 1^ death, of 
Mustapha Kemal ; though there have from time to time 
been rumours that certain of their followers, who were 
attracting too much limelight, have been removed to less 
conspicuous positions. 

This brings us, naturally, to a third and very important 
feature in the system of “ The Party.” When a Leader 
(who is, after all, mortal) dies, or is removed, what 
happens ? It is one of the peculiar mpits of a constitu- 
tional State, that the group of institutions of which it is 
composed, provide an answer to a similar question, in the 
succession of its monarchs or presidents. It is difficult, if 
not impossible, for a true dictatorship to do so without 
sanctioning an apparently endless succession of revolutions. 
The claim of the dictator is, as we have said, that he re- 
ceives his power ** from above, not from below.** But what 
exactiy does this mean ? Presumably, a modern State is 
not likdiy to receive with meekness the nominee of any pro- 
fessedly ecclesiastical authority. * Hardly less unlikely m it^ 
that it will allow any testamentary appointment by a 
deceased Leader to dispose of his coveted power. 
formal election by the holders of a nominal political 
franchise would invite immediate action by ambitiOTS 
rivals to secure the key to the suffrages of the dectOTS by 
seizing the Party machinery. It is, probably, far too late in 
the day for the influences that, in feudal times, converted 


-*For a lugfaly critical account of the incident wbi^ Irf up to toe 
^^i-tiilgB,” see toe work* / JTnaa HOkrt hy Kurt G W. 

■^•itrnrfds, 193P A more impartial account vw be found m uy 

Konrad Heiden, Constable, 1936. 

■ It IS, perhaps, worth noting , that toe Turkito GonsUh^on of 1924 
dropped its description of toe Repubhc as an * Islamic State, in tgsa. 
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the host-leaders of the invasions which broke ^ the 
Roman. Empire into hereditary monarchs, to ppforrn a 
similar service for their modem successors The chief 
reason for the appearance ofieudalism in the Middle Ages 
was want of means of communication. There were no 
prmted books, no effective press, very few roads, no rail- 
ways, no tdegraim, no radio, no aeroplanes It is difficult 
to think of Stalin, or Hitler, or MussoUni, or even 
Mustapha, without the last. 


ARE DICTATORSHIPS EFFICIENT? 

But, of couTsi^ the case against ffictatorship does not rest 
on criticism of its difficulties and dangers. The real case 
for its nval, democracy, is, that the latter is so much more 
effiaent than its rivals, even by the test which, avowedly, 
appeals most to the dictators themselves, viz. the test of 
war. After all, in the ^ee great wars which have been 
mught m Europe during the last century a nd a 

against Napoleon, Alexander of Russia, and 
me Central Powers, the autocrats have been de^ively 
defeated by the democratic powers. But no sound demo- 
crat would care to appeal to such a limited test : and, 
indeed, it is possible to argue, that some of the least wise 
jmlicies of the democratic States have been planned on 
th^ emergence, victorious, from the test of war 
^ It IS worth while to dwell a htde longer on this “ effi- 
aency t«t ; because there can be small doubt that the 
dicmtors have been able to persuade, not only Amr own 
s^jects, bin ^o then: admirers in offier countries, of Ae 
of their ^eim Ihat is a typical example of 
mentm hypnosis, by which certain acts, ui themSelves 
sta^g, sp^tacular, or even positively harmful, 
^ u persons by matong them resemble 

pomaded, have learned, perhaps 

S^i of efficiency is, in 

mdy language, the getting done of things really worth 
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doing, witk the least expenditure of human life, health, 
leisure, and wealth Juciged by this standard, the demo- 
cratic States, at any rate of the Western World, are un- 
questionably more efficient than the dictator States. 

To begin with, as has been suggested, it sometimes 
appears to be almost necessary to remind the advocates 
of dictatorship that it was^ the democratic States and not 
the autocratic States which won, decisively and com- 
pletely, the Great War of 1914-18 ; de^ite the fact that 
the dictators obviously regard war as the supreme test, and 
are always, more or less, on a war footing. If it be alleged 
that, but for Russia, the Alhes would not have won, and 
that Russia was, from the first, an autocratically governed 
State, the answer is that, despite the brav^ of her soldiers, 
Russia, aft^ 19 1 7; became more of a liabihty than an asset 
to the Allies, and that, in any event, the Allied and 
Associated Powers did win the War. 1^ again, it be urged, 
that the material resources of the Ahes were superior to 
those of the Central Powers, the answer is, that that is a 
way which democratic communities have. They may be 
slow to move, though there are instances which surest 
that this is not always the case For example, the muster 
and trai^ort of the -Expeditionary Force across the 
English Ohannel in August, 1914, was generously ad- 
mitted, even by German experts, to have been one of the 
finest and most successful mihtary movements on a great 
scale ever executed Again, the rapidity with which the 
Umted States raised and transported the American armies 
after it had joined the Alhes, was htde short of nmaculous. 
The reason is, that, in the democraaes, every atizen (with 
neghgible exceptions) not only pulled his weight, but iaiew 
that he w^ pulling ms weight, and felt that the issue lay as 
much in his hands as in anybody dse*s, that, in spite of the 
pathetic belief of the autocratic mind in the supreme 
virtue of authority, co-operation is a stronger force than 
blind obedience, and that nations, and even armies, are 
not chessmen on gigantic chess-boards, but hving and 
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men and women. All that is, of course, not to 
denyTmat many mistakes were made by the demoCTatic 
countnes in the War, some of them very senous ; but there 
is an old saying which probably sums up a good ^ny cen- 
tunes of expencnce, that, in any war, both sides^ make 
TniValrwij but Aat thc sidc which makes the fewer mistakes 

wins . . 

Happily, however, strength jfor war, important as it m, is 
not thc only important aspect of efficiency In spite of thc 
undoubted acmevements of ffictators in tlie new saence 
awH art of mass psychology, it is too soon to bdieve that 
nations, especial^ virile nations, prefer blind obedience to 
willmg co-operation Disaphnc is, doubtless, essential to 
the carrying on of social and industrial enterprises, in 
which large numbers of human bein^ are engaged in 
working for a common end. But it is omy a comparatively 
late amd historically unsound meaning attnbuted to 
“disdplmc,” which equates it with mere mechamed 
response to aulhonty. i^torically peaking, a disciple is 
one who is engaged in learmng ; ana learmng, at any rate 
sound learning, is not a unilateral, but a bilateral, process, 
in which die minds of the teacher and the taught co- 
(merate The function of the former is not merdy to 
d^osit masses of inffirmation in the memory cS the latter ; 
but to stimulate ins mind to apprehend knowledge by its 
own effort, and try to put it to use. Even in matters 
mihtary, whose mam purposes are inhibitory, not produc- 
tive, this truffi has been grasped by the greatest of soldiers. 
It IS more obvious when the objects of the association are 
not merdy inhibitory but productive. 

Einally, it may be remaiked that, it is one of the most 
curious mconsistencies of a system which professes to aim 
at the creation of a class-less society, that it should have 
been thc &st to eidubit to the world me institution of “ The 
Party*’ as an dement in pohtical orgamzation Doubdess 
** The Party ” in Soviet Russia is not a “ dass** determined 
by economic conditions But there appears to be htde 
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reason to assume that the Marxian definition of “ class,’* 
a word far older than Marx, is any truer as a test of the 
pistence of the thing itself than any other test A “ class ” 
is a body of persons within a society, which is ^fiferentiated 
from society at large by the exercise of certain fhnctions, 
or the suffering of certain disabihtles, distinguishing it from 
other members of the society Whether the existence of 
** classes ” in a national community is, in itself, a good 
thing or a bad thing, is a question too large for (^cussion 
in a work on pohtic^, as distinguished from social science, 
and, on which much could be said on both sides But it 
is, probably, safe to say, that whatever Moments may be 
urged in favour of the existence of social “ classes,” has 
little application to a monopolist “ Party ” wWch, allowing 
no criticism outside its own ranks, and working largdy in 
secret, almost inevitably becomes a kind of secret pohce, 
with kH the dangers and temptations attendant upon the 
irresponsible exercise of unlimited power. 


i 
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Fascism and Dmccraiy 


TN the yew igi 6 there was published is London a 'Tall 
“^-book entided Instincts of the Herd in Pecre and WcrJ^ 
whic^, despite the fact tbat it is not altogether ea- « ” 
xeadiner, created a nrofound imnreston iirvi’i rf'/» 


luu mmcsi 10 acscnoe xumscl 
the ordinary sources of infonnadon. 

remarkable features of the book was tlic 
alnwrt uncanny way m which some of its most confident 
pr^cti^ ware tvithin a few years foUowina its 

of ' and this &ct, doubtless, accounted for much 

less ann^rrf ^ may have been, another cause, 

“t»cst which it evoked. For the 

its origin is to 
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^ *939» ana is rqstmted by permission of the E&tor, 

157 



158 


The Ship of State 

society ? ** Some of us can also remember that this appar- 
ently abstract question became almost “ front-page news,” 
and that it uftimately resulted in the formation of an 
association %vitli a journal which still appears, viz. the 
Sociological Review. In fact, the first two chapters of Dr. 
Trotter’s book were published as articles in that Review in 
the ycais 1908 and 1909, i.e. five years before the outbreak 
of war, and seven years before the pubheation of the book 
itself. Thus it was clear, that the book was no mere hasty 
production of the author’s mind. 

Pul very shortly, tlie main argument of Dr. Trotter’s 
book is this. Man, like many other ammals, is, even in his 
most primitive form, a gregarious animal, i.e. long before 
he develops highly organized institutions like the family, 
tlie clan, the tnbe, or the nation, he lives m undifferentia- 
ted aggregates which have, apparently, just “ happened,” 
perhaps merdy^ owing to locd propinquity, but which, 
obviously, exerdse a powerful influence on the conduct of 
thdr individual members. Such instances are, of course, 
rare in modern limes, the dassical example bdng the 
Australian so-called “ aborigines ” ; but the records of 
History mention others, e.g. Huns, Tartars, Scytluans, 
Mongols, AztecSj which were probably of the same kind. 
And, in Dr. Trotter’s view, as we gather, this may be re- 
garded as the nonnal matrix from which the^ highly 
organized modern human sodal groups have derived. 


NON-HUMAN SOCIAL GROUPS 

We must, of course, remember that gregaiiousness is 
by no means confined to human groups. On the con- 
trary, it is, as everyone knows, widwpread among other 
animals, e g. sheep, dogs, wolves, birds, and eleph^ts ; 
though there are yet other animals, e.g. cats, eagles, 
sharks, which are, for the most part, solitaries. It is, mdeed, 
from a study of the non-human herd-group that we get our 
richest material for the study of the herd-instinct. 
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For, if we ask ourselves for what purposes arc these herd- 
groups associated, we are ui dang^ of lapsing into an 
anacnronism Such a question is legitimate m the case of 
organized human sodeties, and is, indeed, a frequent and 
impOTtwt subject of discussion But a “ puiposc implies 
something in the nature of an object consciously set before 
an intelhgent mind , and we have no reason to assume the 
possibihty of such a phenomenon in the case of a non- 
human herd The tie which binds its members together 
IS something between mere reflex action and reasoned 
purpose ; and, apparently, we can fod no better name 
for It th^ “ instinct,” or reaction to environment 

But, if we cannot demand a ** purpose ” for a non- 
liu“^.herd, we can, at least, study its characteristics, 
which, m any given type, appear to be singularly persistent 
and uniform. Thus, for example, we can say, that the 
dammit characteristic of the wolf and dog groups is their 
aggressiven^ j thoi^h in the case of the <fog, larae allow- 


.—*1. njr rni. , osauunuun 

wth Man. Tlie doimnant characteristic of the sheep is 
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some means of communicating its wishes to its members. 

The most obvious suggestion is, of course, that the herd 
follows “ by instinct ” the strongest, clev^est, or oldest of 
ite members, accoiding to its characteiistics. The aggres- 
sive herd follows the strongest and fiercest — qut gregem 
regit (as the old law codes put it). The timid and peace- 
loving sheep follows the oldest and, as it seems to him, the 
wisest of lus herd. The swarm is dominated entirely by 
the queen bee, whose amazing fertility seems to embody 
the very spint of the swarm. J5ut, on occasions of alarm 
or urgency, something more prease is needed ; and, in the 
absence of articulate speech, they can only be, one would 
assume, something m the nature of signs, vocal or manual, 
to supply this need. Conspicuous examples are, of course, 
the bark and the tail-wagging of the dog, the howl of the 
wolf, and die trumpeting of the elephant The individual 
who neglect or disime^^s these sign^, is expelled from the 
herd, or, presumably, is left to perish in solitude. For the 
rest, the practice of imitation, which is so powerfully 
developed in primitive types, perhaps does the rest. 


SUGGESTIBILITY 


Finally, we come upon a mysterious, but most important 
feature of herd-hfe which, if it does not eiqilam, at least 
illuminates its nature. This feature, goes bjr the awkward, 
but practically useful, name of “ suggestibility.** It is 
happily described by Dr. Trotter as a capacity for ac- 
cepting reason or unreason if it comes Grom a proj^ 
somrce ” — ^by “ proper ” meaning, presumably, what the 
individual addressed regards as proper, i e. aumonlative. 
The classical example (of course quite ^ocryphay is that 
of the negro who mpped on a piece qi ban^a skin in a 
New York street of sky-scrapers To him, as he sat dazed, 
rubbing the bade of his damaged head, a benevolent-look- 
ing Senator said : “ Poor man, you fell out of that eighth- 
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floor window ” The darkiej his mind intensdy relieved, 
replied : “ 1 b’heve you, boss. But what puzzles me am, 
how I done get to dat eighth floor, and w% 1 was lookin’ 
out of dat window ” 

For the moment, let us leave that point, and come to 
what seems to be the main thesis of Dr Trotter’s remark- 
able book — VIZ that this herd-mentahty, on the main 
features of which we have touched, though in human 
society it has been overlaid by succesnve admtions of what 
we call by the comprehensive name of “ civihzation ” 
(mosdy the product ot mtdligence and the consdlous adap- 
tation of means to ends), has never really been elnTun^te d 
flom the human mmd, but has only retreated into uncon- 
sciousness, ready to awake in the presence of 
stram, sudden danger, panic, or other shock, because, m 
comparison with the tnumphs of reason and religion, it is 
really a more fundamental part of what may be the 

human mal%-up Needless to say, the horrors and suffer- 
ings of the Great Ww, and the wars which have followed 
It, are tjmical examples of the kmd of shock which revives 
It , and It is at least stnkmg to note how many of the 
features of what may be called the « herd-complex ” re- 

raM Itwouldnot,ofcoijne,be&irto 

in it a passium which, nn 
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should dcct a ^ Government to do a job and should then 
elect an Opposition to stop them doing it.”^ This ^ we are 
given to understand, is not intended to be taken as clever 
display of verbd fireworks, but as a considered and solemn 
accusation against Democracy. The facts (i) that the 
electors do not, at least direcdy, elect a Government at all, 
but only members of the House of Commons, (2) that each 
elector presumably hopes that the candidate for whom he 
votes will be on the side of the Government (not, of course, 
necessarily the Government in office at the date of the 
election), (3) that the House of Commons is, h^torically a 
and actually, intended to represent the whole of the elec- r 
tors and to reflect their varied opinions, and not to carry on \ 
the business of government at all-^these facts have, appar- / 
endy, never been considered by Sir Oswald ; for we cannot 
assume that he is so ignorant of English Constitudonal law 
and history as not to be aware of them Reluctandy, it 
seems, we must conclude, that he is trustmg to the “ stlg- 
gestibility ” of his herd, or, as another even better-known 
Fascist “leader” puts it in his well-known book, he is aim- 
ing at the lowest level of intelligence in his audience. And 
if we point out that, in addition to this “ suggestibihty,” we 
note the use of “ salutes,” cries (“ Hcil Hitier,” etc ), firing 
of cannon, flood-lighting, the “ goose-stqi,” and other 
“ semantic ” methods, among Fascist amemties, we cannot 
help being struck by the resemblance of the Fascist crowd 
to the herd of the pre-rational age, a herd, alas • of t*ie 
aggressive kind. The Fascist organization is, in fact, the 
result of a well-known biological process known as “ rever- 
sion to type.” Needless to observe, there is no room for 
Democracy, or democratic methods, in the activities of the 
herd-group, or in its modern reviv^. The business of its 
members is not to think, but to obey blindly. We must 
look for democratic methods ebewhere. 

But, before doing so, it is well that we should make one 
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observation A very distinguished English jurist of the 
nineteenth century, the late Sir Henry Maine, published, 
towards the end of his life, a work which, coming from 
such a source, naturally attracted great attention ^ It was 
entitled Popular Government and its mam thesis was * 
that Democracy was (onl^ a “ form of Grovernment.” 
Wilh great respect to an author to whom he, with countless 
others of his day, owes so much, the ^vnter bdheves tiliat 
Democracy is much more an attitude towards life than a 
mere form of government, though it doubtless produces 
governmental forms which are specially characteristic of 
this attitude To take an obvious test Is it necessary to a 
democratic Constitution that it should be cast in a Re- 
pubhcan form** May not a so-called Constitutional 
Monarchy be equally democratic with a Repubhc ^ Few 
English thinkers would return a negative re^y to this last 
question , but, if this is the case, how can we content our- 
sdves with the definition of Democracy as (only) a “ form 
of government ” ^ To the mmd of the ivnter, at least, it 
is necessary to go beyond forms, and consider the spirit 
of institutions * 


AH governmmt consists of, or at least comprises, two 
cements aumonty and co-operation Even the most 
autocratic Government can hardly carry on m the face 

circumstances connected 
wth Ae cMeer of Mahatma Gandhi suffiaently prove On 

theoretical daims of the ex- 
te^er type of Communist, no modem nation of any isize 

government except throuffh 
the agency of what we call a « State,” 1 e a fixe^ ^an nr 
complex of organs, of authority ^ 

But, in commumues of the Fascist type, the role of 

of VBidom , at rae of hn subjectt a 

^John Murray, / 
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criticism, aided by the stimulus of the “semantic” gestures 
before described,^ whereas, in Democracies, the State 
claims no infallibility, even though it, alas ! <^ngs to%ie 
old fallacy of “ sovereignty.” The stress is laid on co-opera- 
tion, not on authority ; and, though the State clai^ a 
monopoly of the exercise of force, it by no means claims a 
monopoly of wisdom. On the contrary, it includes organs 
expressly devised for the tendering of advice, the ventilation 
of grievances, and the utterance of free criticism, which so 
shock Sir Oswald Mosley, that he regards them as evidence 
of mental aberration. For the democratic State beheves 
(and who shall blame it ?), that the wealth of ability and 
experience stored up in the minds of the individual mem- 
bers of a civilized community are a priceless reservoir of 
political, economic, social, and intellectual strength, to be 
used to strengthen the Government which acts in its name 
Afrer all, to appeal once more to a brutal test, the demo- 
cratic communities won the Great War, not the auto- 
cracies. There^ were no “ stabs in the back ” among the 
democratic nations. It was their war, not merely the war 
of their Governments ; though it may have been their 
Governments which led them into it. 

But we need not end on an appeal to force, which is, 
afrer all, not an dievated ideal. For Deniocracy represents, 
n6t a reversion to type, but a conservation of the wisdom 
accumulated by the long senes of triumphs which have 
signalized the ascent of Man, from the naked savage of the 
primeval steppe or forest to the highest a^wements of 
civiazation. As Man’s manrellous brain, with its develop- 
ing^ells, first separated him from the bnites, and caused 
him^adually to shed the gross superstitions of his infancy 
anti replace them by the jSght of reason, so gradually he 
builtyip, as mile-stones on ms long journey, institutions — 
social^ political, economic — ^which demanded ever more 
an(1 nlpre co-operation among his fellows Sad lapses there 
were i^ climbing the golden stairs. As has been suggested 
by one\whom w. and Mrs. Webb, in their monumental 
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study of Soviet Russia,^ describe as an “ awte thinker,** 
the process of avihzation seems to take me form of a 
senes of curves, not of a straight hne, the depressions of 
the curves being caused by the unwilhngness of the more 
fortunate members of society to share their good fortunes 
with their less-favoured brethren 
But, even if this be true, there is htde reason to swpose 
that such lapses are likely to be less frequent under f^ast 
rule than in Democratic communities. On the contrary, 
the more authonty associates itself with the people it 
governs, the better it learns to know them and lean on 
them, the more it discards the pathetic illusion that bluster 
IS evidence of wisdom and strength, the less hkely are these 
lapses to occur It may well be, that democratic institu- 
tions, as we now know them, wJl undergo great changes m 
the fiitine But, so long as these changes are m the du*eo 
tion of dcvdoping the co-operative element in government 
and soitenmg the authoritative*— which is what we really 
mean when we talk about pohtical freedom— so long are 
toe bnes which History, that impartial inteipreter 
of Man s fate, has laid down for us Aad these clmnges 
^ come, without bloodshed or violent revolution, hy 
folloiving the pnnaples of Democracy 
One more reference to the important matter of " sug- 
gMtibihty may, perhaps, be penmtted It is one of the 
steo^^t weapom in the armoury of Fascist ” leaders 

matter of 

strength, whether or not though “ loy,” the Fascist 
conminmty is mmeasuiaMy supelor Jte dSSS 

““fined to mdi- 
history has shown 

mw than donbtM But if we nve to the tem its wider 
J^ng, to indude intdlectoal ability, mateSdiwo^^ 
Md what may be termed “ sooal courage,” the beheveis m 
Democracy can safely take die view, lot, rf cl^“ S 

AtUu,Cmh^>.f .,.40 ePn,«. 
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indifference, but with the most profound conviction, that 
the resources of Democracy, if wisely usFd, are infinitely 
superior to those of their rivals. The one danger in the 
position is, that, in a spint of defeatism, the Democracies 
should allow the Fascists to “ get away with it ” 

A METAPHYSICAL EXPLANATION OF 
FASCISM 

Since the above lines were written, there has appeared 
an English edition, by an American author, of a pene- 
trating and attractive study of the nature of Fascism.^ 
Although the writer of these pages does not accept the main 
thesis of Mr. Ashton’s book, he feels that, in the interests 
of justice, he should state, as briefly as possible, die nature 
of that thesis, together with the reasons which make him 
feel obliged to reject it At the same time, he must not be 
held to suggest that Mr. Ashton has, despite the impartial 
tone of his hook, any personal leamngs towards Fascism. 

Put shortly, 1^ Ashton’s thesis is . that the essential 
difference between Fascism and Democracy is, that the 
former pre-supposes the existence of the State and denves 
from it the duties and rights (if any) of the indiwdual, 
while the latter assumes mat the State is the creadon of 
individuals to serve their own purposes. 

This ^parendy starthng pre-supposition of the Fascist 
imnd will not, of course, surprise anyone who is famihar 
with the history of political tMnking. It is based on the 
famous and attractive analogies between the body politic 
and the material body, of which Hobbes’ Lematkan is 
perhaps, to Enghsh readers, the most fam^ar example. As 
the material body is to the cells of which it is co:^osed, so 
IS the State to the individuals under its sway. Therefore, 
runs the argument, as it is impossible for the cells of the 
human body to act independendy of the body as a whole, 

> The Fasetst , Hts State and Hts Mmd, by E B Ashton English edition, 
Putnam, 1937. 
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BO is it unthinkable that the individual ^ living in a com- 
munity, should have any life independently of the life 
which animates the aimmunity. 

Ihe vrriter of these pages does not claim to have sufii- 
dent acquamtance wim biology to be sure of the precise 
ante-natu rdations of the foetus and the cdls 01 which 
it IS composed He will not, therefore, put the question 
whether the suggestion that, in a polidcal community, the 
State can be conceived of as creating the individusd does 
not involve the diflSculty that the created is older than the 
creator He prefers to make two practical entidsms of the 
alleged Fascist theory of the State. 

The first is, that, in this theory, the State is, as Mr. 
Ashton firedy admits, an “ abstraction,” i.e. a purely meta- 
physical concept having no matenal content. But, if this 
is soj^d it has a mere fraction of the influence and activity 
attnbuted to it by the theory, it must have at least one 
un^akable means of conveying its will to the individuals 
who are, ex the subject-matter of its operations, 

1 e the mdiwdu^ whom it creates and controls; What is 
that means ? We toow, as a fact, that those individuals 
receive commands from vahous other mdividuals, thounh 
we mw mt, m any given case, know who these individuals 

an, isitto beassumedthattheseindividuals aresurvivors 
of some pr^oric race, or some superhuman manifesta- 

f And; if not, how are ^ 

are^™udy cajaHe dSm^ diW 
The secoTui cnticisnii to be urmn ivir«k a" a 
icory of Fascism is • that it » s 
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not merelv worked to death, but breaking down at a vital 
spot. We know that the individual human being is capable 
of volition, of acting entirely “ on his own,” if he is pre- 
pared to take the consequences But there is no evidence 
whatever to show that the cell of an organism is so capable. 
It has been faintly suggested, that the development of local 
disease or malformation is evidence ofindependent volition 
on the part of the limb ejected. But there appears to be 
no evidence whatever that such occurrences are due to any 
spontaneous vohtion on the part^of the “ cells ” induded 
in the limb in question. ^ At any rate, to compare such 
occurrences with the activities of individual human beinp 
is almost grotesque. Is it not, in fact, a contradiction in 
terms, to speak of an ** individual ” as an entity which can 
be divided ? 

On the whole, in spite of Mr. Ashton*s persuasive 
reasoning, there seems to be little reason for pruning it 
to the explanation of Fascist mentality given in earlier 
pages of this book.^ 


^Anle, pp. z6i>s. 




CHAPTER XI 


The State and Its Naghhours 

I T has previously been pointed out m these pages, that 
the State is only one, though one of the most important, 
of the many forms of association which Man, the social 
animal, adopts for carrying out his purposes Ollier 
famihar forms are the Church, the Family, tlic Industrial 
Partnership, the Commercial Company ; and that these 
yanous forms of human association have many features 
in common, appears from the common use of language 
Thus, for example, we speak of the secretary of a com- 
pany as well as of a Secretary of State, a State Department 
as well as the department of a distributive store, a Mimstcr 
of State as well as the minister of a Church , and it is quite 
obvious that all the various institutions in winch these forms 
of asociation are embodied, or, as it is the fashion to call 
It, “organized,” may be brought mto contact with one 
another Thus, for example, one family may be brought 
into mtimate rdationship witli another by marriage, or one 
compmy with another by the intercourse of die market, or 
one Church wA another by the undertaking of a common 
mission And these relationships may be friendly or hostile. 


ESSENTIALS OF INTERNATIONAL 
INTERCOURSE 


But rfwe cany oirt ininds back to the earher chapters 
of this book, m which the nature and history of the State 
were discussed, we shaU probably be able to reahze with- 
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out difficulty certain of die essential characteristics of a 
State which render its intercourse, whether with other States 
or with associations of any other land, a very different 
thing from the intercourse of any other forms of association, 
at any rate at the present day. These essential character- 
istics are usually summarized in the legal term “sove- 
reignty,” which, as has before been pomted out, ^ though 
first used merely to indicate any prominent office or person, 
has, owing to the perhaps excessive enthusiasm of genera- 
tions of internationd jurists, acquired a highly techmeal 
meaning, which imphes a claim to the monopoly of the 
exercise of physical force withm a speafied area of the 
earth’s surface, over all persons whatsoever thereon. 

Of course it is not suggested for a moment that the only 
function of the State is ffie exercise of physical force In 
fact there are States which, though claiming to the the 
monopoly of the exercise of force, make also unlimited 
claims to the controlhng of thought, behefj and even art 
and taste, which, obviouriy, cannot be produced by physical 
force, though the expression of behefi and ideals inconsist- 
ent with the views of the State on those subjects can, at any 
rate to a certain extent, be prohibited by the exercise of 
physical force. But, it is, probably, psychologically true, 
that, as in individuals so in institutioiis, it is the most stri^ 
ing features of this character which tend to be encouraged 
and developed At any rate the well-known emgram : 
“The State is Force,” attributed to the influential Germ^ 
political philosopher Treitschke, has been widely accepted; 
anH Treitechke himself was honest enough to admit, that, 
as Force was the essential feature of the State, so the State 
(i.e. statesmen and rulers) tended naturally to rely more 
and more upon it. But it will not escape the attention of 
the thoughlfiil person, that the claim to the nght to exer- 
cise unlimited physical force over human beings is in the 
modem world, essentially a claim to use violence, by any 
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means 'which the acheivements of modern science can 
produce, against any pe^on or persons whatsoever, for 
any reason whatsoever, including ^e upbuilding of the 
character of the persons who exercise it It is true that, 
from motives of prudence and decorum, the claimants of 
these unhimted nghts usually limit the exercise of their 
claims to a particmar area of die earth*s surface. But, if 
it is desired to extend this area, what simpler than to exer> 
dse more force, physical or mental, to increase the area ? 


BACXOaOUND OF WAR ATTEMPTS TO 
ESCAPE 


And, the greater part of the earth’s surface being now 
daimed as bdng under the general control of terntorial 
States, though under different forms, it thus becomes in- 
evitable, that any claim by one State to increase the area 
under Its control, should threaten the control of another, 
^ ^ exercise of physical force is the accepted 

method of enforang or resistmg that threat, the moment 
mat such a claim is made, the spectre of war, with all its 
horrors, loo:^ on the honzon We have seen at an earher 
stage that this danger was reahzed almost immediately on 
the break-up of the Western Roman Empire in the fifth 
century a d , and that it "was mtense, in Europe at least 
dunng the succeeding three centuries, traditionally known 
^^o^mB^eof^“DarkAges” Wehiveseen, 
also, the Chrauan (lurch made a gallant, but not 
w^ctety snc^. efito to att as a pL&rXX 

ttastonnypOTod, and thatareally important step 

sntttte order anarchy was brought ^nt by Sie rem- 

at the end of the eighth ^tury, of Se^Xl 

*5 Enqare of Ghittles the 
was by no means a com- 
success 'was not perfect One 
s«u.ficaut r^ took place in its orgamzaboiTwbe^ m 
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A.O. 91 1, its secular Head was made elective,^ and eligible 
from among all baptized Christian men ; a step which was 
followed, some two centuries later, by the assumption of the 
right to elect its spiritual Head, by the College of Cardinals. 
It almost looked as though, after these democratic reforms, 
the Dual Monarchy of rope and Emperor mi^ht succeed 
in extablishing the reign of international law in Europe 


FAILURES 


But, as we have also seen, this hopeful prospect was 
shattered by the religious Reformation in the sncteenth 
century, and the long Wars of Religion which followed, 
which spht the Holy Roman Empire into two iireconcil" 
able parts. Though it lasted nominally till 1806, its powCT 
as a conaliator was gone by the end of the seventeenth 
century During the many wars of the succeeding century, 
international law, founded by Grotius* famous Dook, the 
argument of which has been previously outhned, ® was the 
main authority on international law in Western Europe j 
and its “ dictate of right reason,” supplemented by preced- 
ents mainly drawn from classical sources and Ae treatises 
of a few 01 Grotius’ successors, supplied what little wntrol 
of international disputes existed. Meamvhile, an elaborate 
system of diplomacy, represented chiefly by me mwe dis- 
tmoruished ambassadors whose function was descnl^d by 
a wit as persons ** sent to lie abroad in the service of their 
countnes,” carried on the discussion of international qu«- 
tions. This was, in fact, the Age of Amb^sadors j for, in 
tlie days when travel was tedious and difficult, Md there 
were then neither telegrams, wireless, nor aeroplanes, me 
resident at a distant Court had tiie game very much in his 
own hands 


1 Tlic “ Electors ” were 
was the ruler of Hanover 
of the old Roman Empne 
‘Anlft pp 17 "*® 
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Then came the epoch-making events of the French 
Revolution, which once more plunged the States of 
Europe into a senes of wars which lasted until the final 
victory over Napoleon in 1815. In striking contrast witli 
the Great War of 1914-18, which plung^ Europe into 
revolutions, the resim of the French Revolution was re- 
actionary and constructive, rather than belhcosc. On the 
whole, Europe was tured of war, though the Crimean and 
the Franco-Prussian wars were not mere skumishes Not 
unnaturally, there was more than one attempt during this 
penod to remedy the weaknesses of the international 
system. 

For example, immediately after the Peace of 1815, the 
so-called Holy Alhance of three great Conservative States, 
Russia, Austria, and Prussia, was formed, ostensibly v/ith 
the object of preventing the outbreak of war But, though 
the restored monarchy m France actually joined the Hmy 
Alhance at once, the preservation of the stains quo remained 
for some few years die sole pohey of the Alliance ; and, 
in the hands of j^fettermch and die Czar, it became chiefly 
^ instrument for putting down by force any attempt to 
hberahze the autocratic constitution of Europe Great 
Bntam raenly refused to support it m 1822 ; and it dis- 
appearei^ompletdy in the revolutionary year 1848, when 
j -S* gan^ort, Berim, Prague, Buda-Pesth, Munich 
vSdi ite p^^^ “q>erienced revolutions qmte inconsistent 

the great powers 

vague but not altogether unsuccessful 
himwn as Ae Great Powers,” or the “ Con- 
cert of E^pe, m which Napoleon III was a prominent 

maintamed, moHr Ss 
between the Powers of 
J^ope, by the holdmg of meetings or conferences each 
after some crisis, to which only those States partiralarly 
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interested were invited. ^ Then followed bolder attempts, 
notably two at The Hague, in 1899 and 1907, curiously 
enough on the initiative of Russia, where the more hberal- 
minded Nicholas had succeeded his father ; and to these 
the smaller States of Europe, and, in 1907, the States of 
South America, were invited to send representatives Their 
general objects were to substitute the methods of arbitra- 
tion, by persons voluntarily chosen from a panel of arbi- 
trators, for war in tlie case of international disputes, and 
to codify by general agreement the laws of war. This panel 
IS still in existence ; but its importance has been lessened 
by the appearance of another ^titution, the Permanent 
Court of International Justice, to be hereafter d^cribed, 
which has taken over, not only much of its functions, but 
the handsome Peace Palace built by the Scottish American 
millionaire, the late Mr. Andrew Carnegie, to serve as a 
memorial and home for them. Some countries, e g. France 
and Great Britmn, had wen gone so far as to establish 
permanent treaties involving a resort to The Hague on the 
occasion of the development of any international dispute 
between them ; and the number of what may be called 
“ spasmodic ” cases of international arbitration between 
1899 and 1914 was very considerable. 

Once more, the gradual growth, especially m Europe, 
during the nineteenth and early twentieth centuries, 01 
“ unions ” or “ associations ” of a positive ch^acter, 
directed to carrying on international co-operation for vm- 
ous objects, was gradually building up a system^ which, 
even ifit was not wholly concerned with State action, was 
powerfully contributing towards a chan^ in what must, 
perhaps, regretfully be described as the * natural atmo- 
sphere of inter-state relations ^ Many of these unions or 
associations are of a purely private nature, i.e Govern- 
ments take no responsibility for their working ; but others 
are worked by Government delegates, and thus come 

» c g the Congresses of Constantinople (1876), Berlin (1878). 
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practically into the sphere of international relations, 
j&camples of the former are the International Fixed 
Calendar League, the League of Red Cross Societies, and 
the International Hospitals Association ; of the latter the 
enormously important Postal Umon and the International 
Danube Commission. Both kinds, especially the latter, 
contribute greatly to the interdroendence of nations, and 
thus stimulate the growth of that atmosphere of inter- 
national co-(meration which is, perhaps, me most direct 
and powerful antithesis to the disastrous influence of the 
anarchic theory of political sovereignty. 

THE LEAGUE OP NATIONS 

But, of course, by far the greatest, most ambitious, and 
most comprehensive of all attempts to replace international 
fiiction by international co-op^ation is the setting up, at 
the dose of the Great War of of the League or 

Society of Nations, which, if it does not aim at substituting 
lOT the existmg rudimentary organization of Internationa 
life a new organization of a comprehensive and bitirti’ng 
character, at least attempts to make dtep inroads it h q the 
previous wholly independent existence of sovereign States, 
instigated chiefly, if not soldy, by individual treaty 
wang^ents between States or ^oups of States, and by 
the rather vague rules of international law. 


APPEARANCE OF THE LEAGUE 


Most readers will be aware of the circumstances in which 
e lieague came into exist>>nr«a T+e A ^ 


tn m me lorm ca the League 

^ Umted States, at that Ume a 

^tral Po\w , and thfe &ct probably accounts for trfiat 

Sots' 'T «^«i as tfc unfoSi^ 
mumatdy adopted m flteTEnglish version of the CwSt 
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or Constitution of the arrangement produced by Ae 
Treaty of Versailles. For the word “ League ” almost in- 
evitably suggests a warlike organization ,* and there is, 
alas 1 only too much reason to fear that the belhgerent 
spirit is not entirely absent even from the Covenant. 

Fortunately, however, the entry of the United States in- 
to the Great War, vital as it was in many ways, did not 
prove fatal to Mr. Taft’s suggestion. Rather it brought to 
its assistance the powerful help of President Woodrow 
Wilson, who, at the Armistice of 1918, was, possibly, the 
most influential political personage in Ae world, and who 
became the chief architect of the scheme, though the plan 
was warmly and eloquently supported by Lord Robert 
Cecil (now Lord Cecil of Chelwood), Lord Philhmore, 
Colonel House (the intimate adviser of President Wilson), 
and General Smuts, Prime Minister of South Africa The 
latter’s special contribution to the scheme was that of the 
Mandatory Power, a most valuable alternative to the 
crude doctrine of sovereignty, winch owes much of its 
characteristics to the long labours of the English Equity 
judges in working out a doctrine of Trusts. But, though the 
.influence of the Enghsh-speaking peoples is manifest m the 
scheme of the League, it must not be supposed that it is 
a peculiarly Anglo-Saxon device. The eloquent support of 
the French statesman, M. Leon Bourgeois, is sumaent 
proof to the contrary ; and, indeed, during the twenty 
years which have followed the adoption of the Covenant, 
there have been no stauncher, though perhaps in some 
rejects there have been more prudent, supporters of 
collective security, than the French. 

It is, perhaps, wiser, and will save time in the long run, 
if we group our description of the chief feature of the 
League of Nations under the two heads of principles ^d 
madiinery For those readew who desire more, in addition 
to the text of the Covenant, there are admirable and brief 
summaries published under (he auspices of the League 
itself; and these have, of course, an authority which the 
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work of an outside emonent cannot claim. ^ To these the 
reader who finds the foUo^ving description inadequate may 
be referred We begin with the pnndples of tlic League. 


PRINCIPLES OF THE LEAGUE 

In tlic filst place, tliere is nothing exclusive about the 
membership 01 the Lea^e Unlike the old Congresses of 
the Great Powers, the League is open to “ any fully self- 
governing State, Domimon, or Colony” (Art. I), thus 
skilfully avoiding the technical difficulties ansmg out of 
the use of the word ** sovereignty ” As a matter of fact, 
thirty-^o States, by signing the Covenant, became ipso 
ftu^ orimnal Members ; while of thirteen others, expressly 
“ invited ” by the Covenant to join, twdve accepted the 
invitation before the end of 1920, thus making the initial 
membership of the League forty-four. ® There have since 
been other participants, bringing the total membership to 
Mxty-four, less four (Japan, Germany, Bra^ and Costa 
^ca) who have since resigned their membership. Thus the 
League m entirdy a voluntary association, resting on the 
cooperation of its members, and, in theory, universal 

In the second place, the majonty vote, except for minor 
purposes, is riot adopted by the League ; and thus its 
voluntary basis is further emphasized A minority cannot, 

1*® overruled by a m^ority , and 
this fact, combined with the express power reserved to 
ev^ member to resign his membershq), and the further 
lact that the admission of new States can only be effected 
by a vote of tivo-thirds of the Assembly (^e major organ of 
the League), deprives the League of any compulsory 
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character and thus renders it impossible for it to claim the 
character of a “ super-State,” to say nothing of the fingT 
fact that, having no executive organs, it is unable to put 
forward any pretensions to what, as we have seen, is one of 
the essentim features of a true State, viz. the power, or at 
least the daim, to the exercise of unlimited physied force. ‘ 
Whether it has, as apart from its members, any mdepend- 
ent existence at all, or is merely an immensdy important 
and complicated Treaty, becomes, therefore, rather a 
question of nomendature than of practical importance 
The object or purpose of the League, though not quite 
so comprehensive as its membership, is suffidendy wide to 
open up a vista of almost unlimited activity. It is set out 
in Artiue XI (i) of the Covenant. “Any war, or any threat 
of war, whether immediatdy affecting any of the Mem- 
bers of the League or not, is hereby declared a matter of 
concern to the whole League ; and the League shall take 
any action that'may be deemed wise and effectual to raard 
the peace of nations *’ Any Member may, in case of “such 
emergency,” request the Secretary-General of the League 
forthwith to summon a meeting of the Council of the 
League (Art. XI). In addition to this fundamental charge, 
the Covenant imposes upon the League two other obliga- 
tions suffidendy comprehensive to require separate and 
early mention. One is, the duty of permanendy ^arantee- 
ing the existing territorial int^ity and pohtical inde- 
pendence of all Members of the Lea^e (Art X) ; and, in 
order that there may be no doubt about the theoretical 
basis of this obhgation, it is expressly provided (Art XVI 


» As IS well known, there is, m England, a movement, supported by 
emment and pubhc-spinted persons, whose object is to provide the League 
with an international military or police force, and thus to enable it to 
give effect to its resolutions like a true State Of this movement the 
writer prefors to say only that it appears to be a somewhat inconsistent 
gim to convert an institution whose chief object is to prevent war mto 
an mstrument for wagmg war. A more practi^ objecbm to the mow- 
ment is that, in present circumstances, it is hardly possible to conceive 
of Its accomplishment except after another m^or war 
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(i)) that if, m defiance of the obligation existing upon all 
Members of the League to submit any disjmtc which mav 
arise between them to the appropriaic foim of conciliator)' 
procedure (Arts XII, XIIl, or XV), any State shall, in- 
stead, resort to war against the other party to the dispute, it 
sliall ipsa facto be deemed to ha\ e committed an act of war 
against all other Members of the League, which undertake 
thereupon to sever all trade or financial relations, and all 
intercourse between their nationals and the n.itionals of 
the covenant-breaking Slate (Art. XVI).' TJicreupon it 
will be the duty of the Council of the League to iccom- 
mend to the several Go\ emments concerned what cflcctK c 
naval, military, or air force the Mcmbcis of the League 
shall severally contribute to Uic armed forces to be used 
to protect the covents of the League 


DISAKM AMENT 

The other obligation of a major but mdirci t kind im- 
posed on all Members of the League (Art \TII) is the 

recognition ” that the maintenance of peace icquircs tlic 
reduction of nadonal armaments to the lowest point con- 
sistent wth national s^ty and the enforcement by com- 
mon action of international obhgation It is obvious Uiat 
su^ a comprehensive, yet, at tlic same time, vague 
obhg^ion requires for its fulfilment an elaborate machin- 
ery which cannot be stated in brief and imperative terms * 
and, as a matter of fact, an enormous amount of lime and 
energy has been employed through the agency of the 
League towards the object contemplated by the Aiticlc 
with, unfortunately, httlc success hitherto. * 

COURT OF INTERNATIONAL JUSTICE 

One other major obligation laid upon tlic League by 

iaaSS5S5^iSS?='*=‘’’’5 
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the Covenant deserves mention by reason both of its im- 
portance and its successful achievement, the establishment 
of the Permanent Court of International Justice by 
Article XIV. We have already seen^ that not wholly 
unsuccessful attempts to encourage the substitution of 
arbitration for violent measures were made at The Hague 
Conferences in 1899 and 1907 on the initiative of Russia. 
But these resulted in a framework which could be invoked 
only on the initiative of parties to disputes; and, obviously, 
had serious limitations. The Covenant of the League aimed 
at something more permanent and conspicuous, and, in 
fact, by Article XIV, laid it down that “ the Council shall 
formulate and submit to the Members of the League for 
adoption plans for the establishment of a Permanent 
Court of International Justice.” But, again enrohasizing 
the purely voluntary character of the League, the Article 
goes on to say that ** the Court shall be competent to hear 
and determine any dispute of an international charactei 
which the parties thereto submit^ to it, as well m to give any 
advisory opinion upon any dispute or question jarred to 
it by the Council or by the Assembly ” Under Article XIV 
of the Covenant, the Court was brought into being by a 
Statute adopted by the Council and Assembly 
League in 1920, which has since been amended The 
Court consists of fifteen Judges, elected by an absolirte 
majority, both in the Council and the Assembly of the 
League, for a period of mne years, from candidato put 
forward by the panel of arbitrators set up by the Hague 
Congress of 1899 and I 907 » previously referred to, acting 
on a rather comphcated plan, intended to preserve a fair 
balance between the various coimtries whose disputes are 
likely to come before the Court. At the expiry of th^ re- 
spective terms, they are re-ehgible The pnnaple of 
Article XIV is stiU preserved m contentious matters, viz. 
that the Court can only decide cases which the contending 
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States submit to it But, by an it^nious and beneficent 
interpretation of the principle, the Statute has recognized 
that tbis submission may be given in advance and once for 
all (either for all cases or for some classes of cases) by what 
is known as the “ optional clause ” embodied on Artide 
XXXVI of the Statute of the Court as amended in 1936, 
No less than thirty-seven States had up to 1936 brought 
themselves, to a greater or less extent, under the optiond 
dause , and, between 1922 and 1936, the Court had had 
before it seventy-one cases, of which forty-three were con- 
tentious Though the Permanent Court has no executive 
machmery for the enforcement of its demaons, it is bdieved 
that its findings have never been defied. It is noteworthy 
Aat, in three important features at least, the Court has 
followed English rules, viz normal hearmg in open Court, 
delivory by each Judge of his own personal condusion (the 
majority view being adopted), and the pubhcation, in the 
judgment, by such Judges as desire it itsdf, of the reasons 
oinv mch it is based Any dissenting judges record their indi- 
vidual opmions. These axe the great safeguards of justice. 

Passing now firom the prindples and objects of the 
i«e^ue of Nations to the machinery by which it works 
we sM naturally first be interested m what would, in Si 
c^e of a State, be called its “ Constitution ” Of this the 
two essential organs are the Assembly and the Council. 

machinery of the league 


uyinciruovemments Each State is entitW 
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session ome nom^ meeting » Naturally, as there are at 
presrat fifty-^ht States Members of the League, each of 
„ j is entitled to be represented by three delisates, 
attended by secretaries and experts who, of course, do not 



ment. It is, in fact, impossible for the spectator not to be 
s^ck by the spectacle of some three hundred peisons from 
^ over Ae world, many of them persons of weight and in- 
fluence m their own coun^M, greeting one another with 
the utmost apparent cordiality for the open discussion of 
world-aflairs, even though the spectator xnows that, as a 
matter of fact, much of tneform^ resolutions which will be 
arrived at by tibe meeting have been substantially settled be- 
forehand by prehmina^ conversations in lobbies and hotels. 

Of course a body witti the numbers and responsibility of 
the Assembly requires a somewhat elaborate system of 
Rules of Procedure, corresponding generally with the well- 
known “ Standing Orders ** of the Mouse of Commons at 
Westminster, and an attendant fringe of bureaux^ and com- 
mittees, some temporary, others permanent, to which foe 
preliminary stages of business are automatically referred. 
Space does not permit of a detailed account of these 
matters, important as they are for the working of the 
Assembly. Perhaps the most striking are those, both 
previoiMiy mentioned, of the single vote cast by each State 
delegation, and, even more inmortant still, the necessity 
for unanimity in all substantial resolutions of foe Assem- 
bly * But it may be mentioned, that the voting in foe 
Assembly is i^ually open— ^by roll-call or show of hands ; 
though, not infrequently, if no opposition to a proposal 
mamfests itself^ the President, after a suitable interv^, 
declares tlie proposition carried. The unanimity rule un- 


^Tbe last elected President holds o£5ce till his successor actually 
assumes office The latter then at once takes the Chair 

* Perhims the most striking exception is the rule that admission to the 
League of new States by the Assembly only requires a two>ffiird majonty 
(Art I (i) or the Covenant) 




The State and its Neighbours 


183 


doubtedly renders the action of the League hesitating and 
conservative , but its operation is, probably, less hampering 
than it appears. As it oid^ apphes to the States represented 
at the tmng of the vote, it is easy for a delegation not vitally 
interested in a proposal to abs^t itself from the meeting 
or an opportumty for compronmemay appear in the course 
of the dwate Its justification is, that, but for its inclusion, 
the League would probably never have come into eidstcnce. 

But It must not pe assumed by English readers that the 
Assembly, though it is, obviously, the democratic organ of 
the Lea^e, has the same overwhelming predominance over 
its other organs as the House of Commons in the United 
Kingdom Farhament. In fact, the analogy of the two 
Houses of Farhament is dangerous; and it is safer to regard 
the Assembly rather as a reserve force which is called in 
on specially important questions such as the admission to 
the League of new Members, the framing and discussion 
of the League’s Budgets, the election of the “ non-perma- 
nent member of Council, and the approval of the ap- 
pointment of the Secretary-General of the League and the 
Judges of the Permanent Court of International Justice 

THE COUNCIL 

inror^ive and certainly more active orsan ol 

elMtive. Its meetings are far more frccuent 
action of the Assembly, it usuallv^M thi. 

rf Frondtii., « the Assen^ Ruks 
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tion of dealing with threatened rupture of the peace. 

3^t a word as to its structure, which is pecuhar. 

The members of the Council fall first into two groups, 

permanent ’* and ** non-permanent.** When the Coven- 
ant w^ ad^ted, it provided that the Frincipa] Allied and 
^sodated Powers ^e United States, the Umted Kingdom, 
Raime, It^y, and Japan^ should have permanent seats on 
the Council, together with representatives of fi)ur other 
Membem of the League, selected by the Assembly ifrom 
time to time in its discretion (Art. IV (^i) ). But the Council, 
with the approval of the Assembly, was also given power 
to increase the number of each class ; and, in 1926 and 
^934> it exercised ite power by the appointment of Germany 
and Russia respectively as permanent members, and it has 
gradually raised the number of non-permanent members 
to eleven.^ Germany and Japan having ceased to be 
Members of the League, the number of permanent mem- 
bers now is four; while that of the non-permanent is ele\^en 
Non-permanent members are normally elected for three 
years, and are not re-ehgible for three more But the last 
rule may be waived in any case by vote of the Assembly. 

As at the meetings of the Assembly, each State has only 
one vote at meetings of the Council. Moreover, it has only 
one representative Meetings of the Council must be held 
at least once a year at the seat of the League or such other 
place as may be deaded upon. As a matter of fact, they are 
usually held three times a year, ® and, usually, at Geneva ; 
though, again, they have more than once been held else- 
where. I^e those of the Assembly, they follow, in general, 
the unanimity rule ; and they are usually held in pubhc. 
But, unlihe those of the Assembly, their proceedings are not 

* Inasmudi as the last increase, m 1936, is only “ provisional," 1 e 
members elected under it will not have successors when their term enures, 
they are, sometimes, described by the cunous name of “ temporary 
permanent " 

‘ Until 1928, four times The change was, apparently, due to the fact 
that the States represented on the Coxmal liked to send as their delates, 
actual Ministers of State, who found it difficult to attend so often. 
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effective unless a majority of the members of the Coundl 
are present. Any member may demand a vote by roll call x 
but the President may follow the informal couisc of in- 
quinng \riiether any objection to the proposal is raised. 
Members of the Gounol preside in rotation at its meetings. 

Among the miscellaneous powers or duties conferred 
upon the Council by the Covenant, are, to formulate plans 
for reduction of armaments and to advise how the eidl 
effects attendant upon the manufacture by private enter- 
prise of mumtions and implements of war can be prevented 
(Art. VIII), to propose what stqis shall be taken to give 
effect to arbitral awards or judicial decisions, presumably 
m mtemational affairs (Art. XIII (4)), to recommend to 
the several Governments concerned what military sanctions 
die Members shall severally contribute to the armed forces 
to be used to protect the covenants of the League (Art. XVI 
(2)), toreceivc annual Reports fromeach Member entrusted 
wth the carrying out of a Mandate for the administration 
of a non-sclf-govermng temtory (Arts. XXII-IV),i and 
v^ous important duties in connection with the protection 
01 raaal and other mmonties created by die re-allotmcnt 
« ^Jtory under the vanous treaties which followed im- 


01 me i\®embly and the Council as “ organs ** of \ 
by fer the greater share of the actuS carrying 
of the business of the League falls to the Council.^ “ 

THE PERMANENT STAFF 
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Secretariat *; ^d, at its head} is the Secretary General 
who, if not actually an " organ ” of the League, is so essen- 
tial to Its working, and has such great administrative 
power^ ^ almost to occupy that position. The first occu- 
pant of the post, the present Lord Perth, was, as Sir James 
h^c Urummond, actually appointed by name in Annex II 
of ^e Covenant ; and, after fulfilhng his duties with 
Dnlliant ustiiiction for twelve years, he resigned, and was 
succeeded by the present holder, M. Joseph Avenol, on the 
unanimous nomination of the Council, with the unani- 
mous approval of the Assembly. The Secretary-General 
has not only the ^pointment and removal, subject to the 
approval of the Council, of every member of the Secre- 
tariat, but is responsible for the general work of all the 
sections of the Secretariat in so far as policy or decisions 
upon questions of principle are involved. Both he and 
every member of the Secretariat, positions in which are 
open equally to men and women of aU nations, and who, 
at the present time, nuniber about six hundred, enjoy, 
when engaged on the business of the League, diplomatic 
privileges and immunities ; and the more important of 
them, though not ceasing to be nationals of their own 
States, make, on their appointments, a pubhc declaration 
of loyal^ to the League, and promise not to seek or receive 
instructions from any Government or other authority ex- 
ternal. Moreover, in order to preserve its international 
character, the members of the Secretariat are chosen with a 


view to maintaining a sound geographical distnbution of 
origin ; and, though it is possible that this rule mihtates to 
a hmited extent against the pnnaple of efficiency, there 
can be little doubt that it is necessary to prevent any sus- 
pidon that a small number of particular States are run- 
ning the administration. Needless to say, however, that 
this large body of oifiaals requires an elaborate internal 
organization, to prevent overlapping and waste of time ; 
and it can hardly be doubted that, whatever is the state of 
affairs at the present day, as time goes on, the Secretanat 
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of the League^ like the League itself, will acquire a pepon- 
ahty which \vill have a definite influence on international 
pohucs One of its most important duties is to keep a care- 
fid record of all treaties entered into by the Members of 
the League, and publish them , for no such treaty has any 
binding force until it is registered with the League 
(Covenant, Art XVIII) 

INTERNATIONAL LABOUR ORGANIZATION 

In addition to the Auxiliary Orgamzations devised to 
carry out the main purposes of the League, many of them 
of fiKt-rate importance, of which hmitations of space do 
not permit of detailed information,^ there is one which, 
both by reason of the fact that it is expressly foreshadowed 
by the Covenant (Art XXIII (b)), as wdl as its inherent 
importance, requires a brief descrmtion in any account of 
me I^a^e, viz the International Labour Orgamzation 
The ^cle in question binds the Member of the League 
to endeavour to secure and maintain fair and humane con- 
ations of labour for men, women, and children both in 
tneir own countnes and in all countries to which their 
TOmmeraal and industrial relations extend. In pursuance 
of tins obhgation, not only all the Membcra of the League 
tpso facto, and even some few who have ceased to bef or 
m^have bee^ Members, are, of thar own free will, 
members of the Orgamzation, » which itself operates under 
^ee fo^—the ConfCTence, the Governmg Body, and the 

Intornational Labour Office The first of Aese/Sinsistme 

of four delegates of each of the Member States, * meets ^ 
le^t once a year for the general discussion of Labou^u ^! 

(he League of '^ey»du& Essential raets about 

but oompreheasive outlmesrf tS Omuuzation Bncf 

mthewrUaatalludrfto ^ ^ ^ found 

• States of America 

veprcsentmg the employen 



i88 


TTie Ship of State 

tions The Governing Body, consisting of thirty-two mem- 
bCTs, of winch sixteen represent the States Governments 
(half appointed by the chief industrial nations and half by 
the o&er Government delegations at the Conference), 
eight by toe employers’ and eight by the workers’ delegates 
at the Conference, meets approximatdy every three 
mont^, and acts as a kind of executive for putting Tntn 
practical form the results of the discussions at the Confer- 
ence. The International Labour Office corresponds with 
the Secretariat of the Lea^e, but under a Director 
appointed by the Governing Body, with a large number of 
assistants. It has not only a substantial headcjuarters at 
Geneva, but branch offices or national correspondents all 
over the world ; while the members of its staff constantly 
toavel in distant countries to effect personal contacts witn 
influential persons in the Labour world. 

The main objects of the International Labour Organiza- 
tion are to formulate, and, so far as possible, to persuade 
the States Members to accept and put into force. Conven- 
tions regardmg the conditions of labour in their respective 
countries. Naturally, they cannot compel any of these 
States to accept any such Conventions, even if these have 
been accepted on the proposal of the Governing Body on 
which they are represented, and actually by their own 
representatives at such Conferences. Notwithstanding, 
forty-one of such Conventions have already come into 
force, representing no less than seven hundred and twenty- 
three ratiflcations by Member States. Further, if a Mem- 
ber State which has accepted a Convention fails to secure 
eflective observance of it m its own country, any industrial 
association of ei^loyers or workmen may make represen- 
tations to that effect to the International Labour Office ; 
and the Govermng Body may then get into touch with the 
Government alle^d to have defaulted, and pubhsh the 
correspondence. Fmally, any Member State may lodge a 
complaint which may be followed by a Commission of 
Inquiry, and, ultimately, even a resort to the Permanent 

J 
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Court of International Justice These quasi-remedial 
measures are, of course, of great importance, masmuch as 
one of the chief obstacles to Labour reform m State 
otherwise predisposed to adopt it is to be found in the 
un&ir competition of an industnal competitor who, by re* 
fusmg to eiuorce reform legislation which it has professedly 
adopted, may penahze its competitors by under-cutting 
through cheap labour and lack of industnal safeguards. 


MANDATORY POWERS 

Finally, in spite of the inevitable limitations of space, it 
IS necessary to refer again to what is, in the wnter^ view, 
one of the most important results, not only of the Coven- 
ant, but of the Peace Treaties m which it is embodied, viz. 
the Mandate system before referred to as the speaal 
contribution of General Smuts to the framework of the 
peace s^dement. It can hardly be desenbed strictly as 
part of the Orgamzation of the League, though it is deMv 
foreshadowed m Article XXII of the Covenant. But the 
Louncu, as its guardian qnnt, charged with the appoint- 
mrat of a permment Commission to receive, evaTnini. and 

necessarily brings it into close touch 

witjx tne League. 

Aitldc X^X of the Govenaxit contonplates that to 
temtoes wUch, as a tSmequence rf 
ae late War, have ceased to be tinder die " sovweignty of 

k governed them, and wlffire 

inhabited by peoples not yet able to stank by theiSra 

K® “”^*>008 of the modOT wc^ ” 

Mould be applied the pnnciple that the well-bemir unA 

zation under sccunties embodied m the Go™Lt Thr* 
Covenant docs not itself provide for * r 

countries , but it contemplates that they shall 
thicc groups, to which tife titles of 

Tcspeonvely have ance been pop^y^tnttlk 
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The first of these is a group, formerly belonging to the 
Turldsh Empire, which have reached a stage where their 
eidstence as independent nations can be provisionally 
recognized, subject to the rendering of administrative 
advice and assistance, until such time as they are able to 
stand alone. The second, of which the peoples of Central 
Afi-ica are given as an example, need a Mandatory which 
must be responsible for the admimstration of its temtory 
under conditions which will guarantee fi-eedom of con- 
science and religion, the prohibition of abuses such as tlie 
slave trade, the arms traffic and hquor traffic, and the 
prevention of the estabhshment of foj^fications or mihtary 
or naval bases and of military training of the natives for 
other than police purposes and the defence of (? ffieir own) 
territory, and will also secure equal tmportunities for the 
trade and commerce of other ^ Members of the League. 
The third group, of which South-West Afiica and certain 
of the South Paafic Islands are indicated as examples, can 
best be administered under the laws of the Mandate^ 
as integral portions of its temtory, subject to the safe- 
guards above mentioned in the interests of the indigenous 
pofu 

will be observed, as has been remarked, 

Covenant does not itself allocate the varioi^ Mandates 
among the Mandatory Powers. This was left, according 
to long-estabhshed practice, to the victorious Pow^, 
which divided them among themselves, grouping under 
Class A, Palestine and Transjordan, Syria, and Lebanon, 
under Class B, Tanganyika, Ruanda-Urunffi, Gam(^oons, 
and Togoland, and under Class C, South-West Africa. 
New Guinea, Samoa, and Nauru.*. 

1 Here “ other ” presumably means other 4an . 

• The distribution ultimately adopted was • ^5**^ ^anganwk^ 

Gameroonsj part of Togoland, Palestme, ai^ Tiansjordan), Fiance (part 
ofTogoland^ Cam«oons, and Syna), Belgiuin (Ruanda), Union of 
South^^ca (Sjouth-West Afhc^, Zealand (S^oah Austrato 

(North-West Pat^c Islands and Nauru), Japan (Marshall Islands). 
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Article XXII of the Covenant and its execution may, in 
the long run, prove the most important of the changes 
efiected under the auspices of the League. It is true that 
the old principle has been followed, to the extent that the 
Mandated Territones were made the spoils of victory in 
war, and that the defeated Powers have been depnved of 
all preset control over them But dicy have not been 
handed over to the victorious Powers in absolute owner- 
ship or " sovereignty.” It is natural, though not, m view of 
dicir own often eiqiressed pnnciples, logmal, that the de- 
feated Powers should have put m claims for their return. 
But the new system has stnidc a heavy blow at tihe anarchic 
doctrine of sovereignty ; and it is to be hoped that, what- 
ever be the result of the claims, the Mandated Territories 
will never be placed again under that doctrine, except as 
mdroendent States.^ No single person or Government can 
safely be trusted with an unlimite d supply of what has been 
well called, as has been before remarked, the “poison of 
power ” ; and, whatever the weaknesses of the Covenant 
it stands out m this respect as a landmark on the path of* 

^ brute creation to write 

of Its habits as Ac Law of Ae Jungle , because, as we have 
se^ unlimited and systematic violence at Ae expense of 
other groups is by no means a umversal feature of Ae 
animal kingdom, in fact quite Ae contrary. In fact so for 
as observation goes, Acre is no evidence of any animal 
commumty setting out on a dehberate career of iLihmitS 

^read fear Aat wthiii Ae next few years such a care^ 
of ^olenra might be launched on Ae so-called civilizerl 
fi ? yas permisdble to hope Aat A? f^^ 
^ment of which would be somhAing hke Ae^tSe 
of hum^t^ was ex^gerated Unfortunately it wJfSot 
M Ae devastation ^orld War 11 demons tltlTVl?: 

» Iraq acaueved, with Uie full oonieat of the u , “ 

cf the League as a self>govenung State m Membership 
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privilege is reserved for the superior mind of Man, wth 
the unlimited resources of science at his disposal. 

P^haps the best justilication then, for the appearance 
of this book is the reflection that, but for the existence of 


the state, such a catastrophe could never have taken place. 
The number of individuals who would consdouriy stave 
to bring it about must be comparatively insignificant. 
The number of those who could possibly bring it about 
except through an organised state must be even l^s. 
The trouble is, that the machinery is still to hand which 
almost any madman may set going on its fatal course. 



CHAPTER XII 

The State and Its J^eighboars. II 

T he League of Nations Assembly, at its session in 
1939, aefopted resolutions which made it possible 
to m aintain the existence of the League and Uic Inter- 
national Labour Organisation in llic event of a world 
war , and m fact me League was not dissolved until 
1946, by wluch time the international organisation 
i/^ch replaced it was already in being. 

The term “ United Nations ” was first used by 
President Roosevelt and Mr Churchill shortly after 
Pearl Harbour, partly in the hope that by substituting 
“ United Nations ” for the mihtary term " Allies,” the 
countnes engaged in fightmg the Axis would be able 
to go ahead with plans for continued co-opcration after 
the war. The first definite step towards the creation 
of the Umted Nations organisation was taken at the 
conference of foreign ministers m Moscow late in 1943, 
when the Moscow Declaration was signed, stating in its 
fourth article that ** . . the four Powers ” (the U.S.A 
the U S S R., Great Britain and*Ch;-'a) " recogmsc Ac 
necessity of establishing at Ae ai'uest practic^lc date 
a general mternational organisation based on Ac pnn- 
ci^e of Ac sovereign equity of all peace-loving states 
large and small, for Ae maintenance of mternationsd 
peace and security.” Representatives of Ac four Great 
Powers Aen met Ae following year at Dumbarton Oaks 
near Washington to draw up a detailed plan as a basis 
for discussion of Ae new organisation 
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Finally, a conference was held at San Francisco in 
1945 which 50 nations, forming the original members 
of me United Nations, agreed on a constitution or 
Charter for the organisation. In this Charter the pur- 
poses of the organisation are stated to be : the mamten- 
ance of peace and security by the prevention of all 
threats to, or breaches of, the peace, and by the peaceful 
settlement of disputes ; the development of friendly 
international relations on the basis of self-determination 
of peoples ; and co-operation in solving .economic and 
soc^ problems and in encouragmg respect for human 
rights and fundamental freedom for all. 


THE GENERAL ASSEMBLY 

The Charter places the General Assembly in a cratral 
position in the structure of Umted Nations , but it is not 
the supreme authority. The Secunty Council, for instance, 
is not bound to accept the Assembly’s recommendation, 
and is in fact granted an exclusive right of action in 
security matters ; and the International Court of 
Justice has the usual independence of any judicial body. 

‘ In the Assembly each member state has one vote. 
Important decisions reqmre a two-thirds majonty of 
those voting; other questions a simple majonty. In 
mattera which are the sole concern of the Ass^bly 
each sm^ state cames as much weight as any Great 
Power. These provisions are a distinct advance towards 
the equality of small nations as compared with those of 

the League. , , . ^ , _ 

The Assembly maintains exclusive control over finance, 

trusteeship and economic and social co-opemtion. In 
matters, it considers and approves the budget, 
aoDortions the total eiqienses between member states 
and may examine the adimnistrative budgets of the 
“Specialised Agenaes ” su^ as Umted Nations 
Educational Scientific and Cultural Orgamsation or 
International Labour Office. 
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In Trusteeship matters, the Trusteeship Council 
operates under the authority of the General Assembly 
m its duties of supipvismg the administration of the 
Trust Temtones. The Assembly is responsible for elect- 
ing to the Trusteeship Council such members as are not 
automatically entitled to membership ; it receives annual 
reports from eadi trusteeship authority, and it is 
empowered to accept petitions from the peoples of the 
trust territones, to inspect the temtones and to authorise 
the Trusteeship Council to take similar action. 

In the field of economic and social co-operation, the 
Assembly is responsible for discharging the Umted 
Nations* responsibilities, and the Economic and Social 
Council operates under the Assembly*s authonty. The 
Assembly elects all the members of the Economic 
Social Council and the Council must submit any conven- 
tions and agreements which it makes with the Speaahsed 
Agencies for the Assembly’s approval. With regard 
to trusteeship and economic and soaal work, it is notable 
that Ae Assembly, despite its vast responsibihties, has 
no effective powers of enforcement. The Charter forbids 
the Umted Nations to mtervene m the dniripstif r affairs of 
any state, and the Assembly could only attempt to 
enforce its poliaes by threat of expulsion — which it 
cannot camr out without a recommendation from the 
Secunty Council. 

The powers shared by the Assembly and the Secuntv 
Gouncif concern all matters regardmg membership 
of the oreamsation (m wluch any action must be imtiated 
by the Council) , the election of judges to the Intern^ 
tional Court ; the elation of the Secretary-General * 
and the amendment of the Charter. (This liter powe^ 

IS shared between the Assembly and onlv the fiw 
permanent members of the Gounal ) So fi S mti 
national sccunty is concerned, the Assembly is empow^^ 
to rccci\e and consider reports from the Council T* 
maj discuss and make representations to the Council 
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regarding situations dangerous to peace or secunty 

E rovided the situation is not already under consideration 
y the Council, but it cannot take any action itself. 
The Assembly meets in regular annual sessions and 
in any special sessions which may be required. Requests 
and proposals are referred first to one of a set of committees 
which dispose of much of the detailed discussion and 
forward recommendations agreed on by a simple 
majority to the Assembly for approval or amendment. 

It is interesting to note the resemblances and differ- 
ences between toe powers of the Assemblies of the 
United Nations and toe League. The League Assembly 
shared with its Council the appointment of toe Secretary- 
General and the Permanent Court; it could vote 
amendments to the Covenant ; it had exclusive control 
of finance , and it elected some of the members of its 
Council, just as the United Nations Assembly does. In 
the United Nations, however, the Assembly and the 
Council share the power of admission and expulsicm, 
whereas in the League the Assembly admitted and the 
Council expelled , and the trusteeship terntones (which 
are roughly eqmvalent to the League’s mandates system) 
are the concern of the Assembly, and not, as in the League, 
of the Council. 


THE SECURITY COUNCIL 

The Security Council is a smaH body consisting of 
the representatives of eleven member nations ot the 

'rtecl Nations which is charged with ^ pnmary 
tnisteusibility for the maintenance of int^nationalpeace 
financiaprity.” The Council’s qualifications for effective 
Spordonsmst threats to the peace, are, on paper at ^y 
anS mav esjct advance on those of the League For 
« SueSse?^ « the League Council, it sits permanendy 
Edimational Scitaction in an emergency , it can itself 
im^ational Laboiin reviewing a dangerous situation. 
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or ran do SO at the request of the Secretary-General j 
It can take action before war h^ actually broken out ; 
and if war has been declared, it can act whether the 
Charter has been violated or not ^ 

There are vanous methods which^ the^ Council may 
recommend to settle a dispute — arbitration, judgment 
by the International Court, a decision by the Council 
itself, and non-military or mihtary force apphed by 
member states, according to the nature or gravity of 
the situation The Charter lays much more positive 
stress on the use of armed force to prevent aggression 
than the Covenant did, and the Security Council has 
established a Mihtary Staff Committee (consistmg of the 
representatives of the Chiefs of Staff of China, France, 
the USSR, the USA and the U.K ) to provide it 
with expert advice on this problem. In 1946 the Mihtary 
Staff Committee was directed to prepare mihtary agree- 
ments settmg out the nature and size of the armed forces 
which the member states were to be asked to place at the 
Umted Nations’ disposal , and it is unfortunate that, 
owmg largely to Russian fears and objections, the 
committee has not so far been able to make much progress 
- with this task. 

Although the Security Council has been given these 
tremendous powers m dealing with threats to the peace, 
the Charter makes it clear that the nght of a nation 
to mdividual or collective self-defence is not inmcured, 
though such measures must be reported to the Council 
and must cease once the Counim has restored mter- 
national security. 

In order to achieve umty of action against aggression, 
the membership of the Council has been carefully 
planned to consist of the “ Big Five ” as permanent 
members, and six non-permanent members who are 
dected for a two year term and who represent a fair 
geographical distnbution of seats (that is, one member 
from Africa and the Middle East, one from the Pacific 
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and Far East, and so on.) Thus the small members 
possess a clear majority in the Council, but this is 
balanced by the provision of the much debated ** Great 
Power veto.” 

In the Council, decisions on matters of procedure only 
need^ an affirmative vote of any seven members. But 
decisions on the settlement of disputes by peaceful mpans 
need an affirmative vote of seven members including all 
five permanent members — that is, the permanent mem- 
bers can use the veto, provided that they aie not a party 
to the dispute. (If they are a party to the dispute, they 
cannot vote at ^.) Ana in decisions which involve action 
to deal with peace-breaking, each Great Power can use the 
veto whether it is a party to the dispute or not. As can be 
seen, the provisions for the veto’s use are extremely 
complicated, but they are a realistic concession to die 
importance of unity in the Council’s decisions and for 
the momrat it is difficult to see how the Great Powers 
and particularly Russia could be persuaded to co- 
operate yrithout them. Indeed by the end of 1948, 
the Russians had used the veto twenty-nine times and 
the French once to block resolutions which obtained 
seven or more affirmative votes from other members. 
It should be noted that die right of veto covers all the 
powers, mentioned previously, which the Council shares 
with the Assembly. 

Two other iimortant organisations which, ivith the 
Mditary Staff Committee, were set up to advise the 
Secunty Council, are the Atomic Energy Commission 
and the Commission on Conventional A^aments, the 
first to deal with “ the problems raised by the discovery of 
atomic energy and other related matters ” m both their 
peaceful and military aspects and the second to draw up 
plans for die reduction of armaments and for safeguards to 
protect co-operating nations against other nations which 
mig ht violate any general agreement made. Both Com- 
missions are composed of one representative of each 
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member of the Security Council, with the addition, in 
the case of the Atomic Energy Commission, of Canada 
(as a result of her partnership wth the United States and 
Bntain in the pioneer work on atomic energy earned out 

dunng the war). , . j. 

Unfortunatdiy, the ddiberations of both bod^ arc 
at present in the same state of deadlock as arc those of 
the Mihtary Staff Committee In the case of the Atomic 
Energy Commission the deadlock arose because l^ussia 
objected to Ae plan put forward by the Amencan delegate 
for an international authority to control atomic power, on 
the ground that it would involve the inspection of all 
potential sources of atomic energy on the territory of 
member states , and the other members of the Com- 
mission could not agree to the Soviet counter-proposal 
because it provided no effective means either for the 
detection of dandestine activities or for prompt and effec- 
tive enforcement action. So far as the Commission on 
Gonventiond Armaments is concerned, all its members 
were agreed that the reduction of armaments and armed 
forces in all countries was vitally necessary, but the 
USSR could not agree that Umted Nations offiaaL 
should supervise disarmament to ensure its actual carrying 
out. 


THE INTERNATIONAL COURT OP 
JUSTICE 

The Charter declares that “ the International Court 
of Justice shall be the pnncipal judiaal organ of the 
Umted Nations”, and that it should function m accord- 
ance with a Statute which forms an integral part of 
the Charter. But it also imphcitly recognises the 
continued validity of other international courts (such as 
the Hague Tribunal which was set up by tiie principal 
nations of Europe and America m 1907 to consider 
international disputes and which has been functionmg 
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uammit to the Secretary-General information about 
economic, social and educational (but not political) 
conditions in their dependencies. Thus the principle of 
trusteeship is recognised for all dependent peoples ; but 
the actual trusteeship system is concerned only with a 
small category of trust temtories, and the Trusteeship 
Council has no responsibility for, or authonty over, 
colonial areas in general. 

The League of Nations mandates system has been 
described in the previous chapter. The United Nations 
trusteeship system, although wider in scope, is in some 
ways less complicated than was that of the League. 
There is, for instance, no classification of territories 
accordmg to the stage of their political and social develop- 
ment, although provision is made for terntories which 
are specified as “ strategic areas ” to be supervised by 
the Secunty Council rather than by the Trusteeship Council. 

All other trust territories, which may be former 
League mandates, areas taken fi*om the defeated Axis 
nations or other territories, are declared Trust Tcm- 
tones by individual agreements made with the Trustee- 
ship Council and approved by the General Assembly. 
The Council is a subordinate organ of the General 
Assembly and it has a somewhat compheated member- 
ship. The Big Five are automatically members ; and 
so are all the trustee nations. The Assembly elects in 
addition enough temporary members to make the 
balance between trustee and non-trustee nations exaedy 
even. The Council is not hampered by a veto me, 
but can take decisions by a simple m^ority. It has^ 
however, no direct authonty over the trusty temtones. 
Both It and the Assembly may receive petitions fi:om 
the peoples of the temtones, and they may arrange \usits of 
inspection to them j but the real authorities oyer the 
tones are the trustee nations concerned who admimster 
qnH only have to report to the Council and the Assembly 
once a year on the discharge of their duties. 

\ 

\ 
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The present trust territories are . North-East New 
Guinea, adnunistered by Austraha ; Ruanda Urundi, 
administered by Bdgium ; French Togoland and the 
French Gameroons, adimmstered by France , Western 
Samoa, administered by New Zealand ; Tanganyika, 
British Togoland and the British Gameroons, adminis- 
tered by the Umted Kmgdom ; Nauru, adimmstered 
by Austraha on behalf of New Zealand, the Umted 
Kmgdom and Australia ; and &e “ strategic area ” of 
the former Japanese mandated islands, adimmstered by 
the Umted States. Thus all previously mandated 
temtones which have not already achieved independ- 
ence have now been placed under me Trusteeship system, 
with ^e exception of South-West Africa. 

The non-trustee nations at present servmg on the 
Gouncil are Iraq, Mexico, the Fhmppines and Gosta Rica 


THE ECONOMIC AND SOCIAL AGENCIES 

Dunng the short penod in which the United Nations 
has been at work, the neatest practical advance in 
mternabonal co-operation has been made m the economic 
and soaal fields Ghapter IX of the Charter sets out 
the following aims “ With a view to the creation of 
conditions of stabihty and well-being w^c^ are necessary 
for peaceful and fnendly relations among nations, based 
on respect for the prmaple of equal nghts and sdf- 
determination of peoples, the Umted Nations glia]] 
promote {a) higher standards of living, full employment, 
and conditions of economic and social progress anH 
development, (A) solutions of mternational economic, 
soaal, health and related problems , and international 
and cultural educational co-operation, (c) umversal 
respect for, and observance of, human nghts anH fhnda- 
mental freedoms for all without distinction as to race 
sex, language or religion ” * 
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This is an almost entirdy new devdopment. The 
League Covenant merdy bound member states to 
** endeavour to secure and maintain fair and humane 
conditions of labour for men, women and children ” — 
a dause which led to the creation of the International 
Labour Orgamsation which did excellent work in the 
years between the wars, but in a limited iidd. 


THE ECONOMIC AND SOCIAL COUNCIL 

The Economic and Social Gouncd operates under the 
authority of the General Assembly mainly as die co- 
ordinator of all the work which is being done in the 
economic and social sphere by its subsidiary bodies and 
the “ spemalised agencies.** It consists of i8 members 
of the United Nations dected by the General Assembly, 
6 dected every year to serve a three-year term. Each 
member of the Council has one representative and one 
vote, and the Council takes its decisions by a simple 
majority. It makes recommendations to the member 
nations or to the speciahsed agencies about economic, 
social, cultural, educational, health, human rights and 
related matters ; it prepares draft conventions for sub- 
mission to the Assembly on all these subjects , and it 
convenes international conferences on economic and 
social matters. 

The Council has made separate agreements with each 
of the Speciahsed Agencies defining the rdadonship 
between the agencies and the Umted Nations ; and 
it IS responsible for the co-ordination of their activities 
It can obtain reports from both member states and the 
agencies on the steps which they have taken to carry 
out Its recommendations and those of the Assembly ,* 
and it prepares reports and imtiates studies in all social 
and economic fidds. Normally it meets diree times a 
year. 
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COMMISSIONS OF THE COUNCIL 

Ardde 68 of the Charter directs that the Council 
** shall set up coimi^sions in economic and social fields 
and for the promotion of human nghtSj and such other 
commissions as may be required for the performance 
of its functions.” There arc two types of Commissions, 
functional and regional The first class deals widi 
Economics and Employment, Transport and Commum- 
cations. Statistics, Human Rights, Social Affairs, the 
Status of Women, Narcotic Dru^, Fiscal Matters and 
Population The members of each of these Commissions 
vary in number firom twelve to eighteen The second 
class consists of Economic Commissions for Europe 
(with 18 member^, for Asia and the Far East (witli 
12 members) and for Latin Amenca (widi 25 members) 

The work which most of these Commissions carry out 
is largdy explained m their titles, and lack of space 
precludes consideration of them all mdividuaUy, but 
mention should be made of the work of one of the most 
active and widdy known In December, 1948, a 
Umversal Dedaration of Human Rights laying down 
the basic rights of an individual m modem society was 
approved by^ 48 votes in the Assembly witii eight absten- 
tions (the six e^t European Countnes, Sou& Afhca 
and Saudi Arabia) The Dedaration represents over 
two years of mtensive study and work, mainly on the 
part of the Human Rights Commission, and it marks 
the first time m history that a document of such magni- 
tude m this fidd has been agreed on by an international 
organisation. It is, however, unfortunatdy true that 
Dedaration does not commit the countnes sub- 
scnbmg to it to action It is merdy a statement of 
^^abons, a first step towards the infimtdy more 
difficult task drawmg up a Covenant (which will be 
binmng on those states aahenng to it) and Measures 
tor Implonmtation, upon both of which work in the 
Human Rights Gommusion has now begun, 
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THE SPECIALISED AGENCIES 

There are at present ten Specialised Agencies and 
three Preparatory Commissions. With the exception of 
the International Bank and Fund, all the agencies are 
structurally similar. Their functions are carri^ out 1 ^ 
three bodies — 2l Conference or Assembly composed of 
national representatives with one vote for each member 
nation, which is the policy making body and generally 
meets ^nually^ ; an Executive or Council which is 
responsible for implementing policy ; and a Secretariat. 

The International Labour Organisation is the only 
agency which was ^tabhshed bwore the second world 
war. It came into existence in igig as part of the frame- 
work of the League of Nations, but its constitution 1^ 
now been amended so as to eliminate any hnks with its 
parent organisation, and a formal agreement establishing 
relationship between the International Labour Office ana 
the United Nations was concluded in ig47. The main 
task of the International Labour Office is to frame inter- 
national rules on conditions of labour, to persuade 
governments to accept these rules, and to supervise their 
application. By the end of ig48, 56 such conventions 
were actually in force and over goo individual ratifications 
had been obtained. 

The Food and Agriculture Organisation was the first of 
the new permanent United Nations organisations 
launched after the recent war. One of its chia activities 
in tiie first post-war years has been the allocation of 
scarce foodstuffs between countries, and over go per cent, 
of its recommendations in this connection have been 
fully carried out. The Food and Agriculture Oiganisa- 
tion executive, the World Food Council, is a small body 
of i8 representatives of member nations covering^ all 
regions of the world, which works directly and continu- 
ously with member governments. The Council’s powers 
are mainly of an advisory nature, but it is strengmened 
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by the fact that the representatives on it can speak foi 
thar govmunents. Technical assistance has already 
been given to several member states by the Food and 
Agricmture Organisation missions ; advanced saentihc 
techoiques have been promoted ; and vanous, irrigation, 
insect control and food preservation projects are under 
way in Europe and the Far East. 

■^e purpose of the Umted Nations Educational, 
Scientific and Cultural Organisation, as defined in its 
constitution, is to contnbute to peace and security 
through education, saence and culture. To this end, it 
is amongst other activities supplying the devastated 
countries of Europe and the Far East with educational 
material, books and scientific and techmeal equipment ; 
conducting eiqiermiental projects on fundamental educa- 
tion and m science studies in vanous parts of the world , 
and has established many mtemational scholarships 
and fellowships to encourage study abroad 
■^e constitution of the World Health Organisation is 
prefaced by the statement that health is "a state of 
complete physical, mental and social well-being and 
not TOCTely me ateence of disease or infirmity.” This 
^et h^ led to the formation of expert committees and 
the senmng out of medical missions to improve environ- 
mental hygiene, child and matermty care, as well as to 
carry out more positive preventive and curative work 
against scourges mch as malana, tuberculosis and 

for example, the World 
Health Organisation has reduced the yearly incidence of 
mdana from one milhon to fifty thousand cases 

Aviation Orgamsation. which 
h^ been at work since 1945, has already done valuaS^ 
work m mitiatmg agreements with member sSJ^ Se 
dwelopm^t of naXaUon facihties and sSetTsfnd^ m 

fte Bmpkcation ^border 

TheIntemationalBaofc and the International Monetary 
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Fund were set up to assist in bringing about the world’s 
smooth transition from a war-time to a peace-time 
economy. By January, the Bank had made loans 
totalling 630 n^on dollar, to member countries to help 
finance reconstruction and economic development ; and 
up to the same date the Fund had sold scarce currencies 
to its members to a total of 675 milhon dollars, and had 
sent missions to over 30 member countries to advise on 
budgetary reform, credit controls and exchange measures. 

The latest agency to come into being is the Intei- 
national Refugee Organisation which has now taken up 
the work for refugees and displaced persons mitiatea 
by the United Nations Relief and Rehabilitation Admmis- 
tration. The International Refiigee Orgamsation differs 
from the other Speciahsed Agencies in that it hopes to 
complete its work by 1950. It is concerned with the identi- 
fication, registration and classification of refugees ; foeii 
care and assistance, legal and pohtical protection ; thmr 
transport ; and their repatriation or resettlement in 
countnes able and wdhng to receive them. Between Julj^ 
1947, and January, 1949, 414,600 refogeeswererepatnated 
or resettled, but about 514,000 have still to be providea 


lor. 

The reader may feel that overniuch space has been 
devoted to outlining the orgamsation and structure ol 
the United Nations in comparison with that given m 
the previous chapter to the League. It should, howeve^ 
now be clear that the new organisation’s duties ana 
responsibilities are much more numerous and vaned 
than were those of its predecessor. As has been shown, 
the Umted Nations difiers fi-om ^ the League m ^0 
important ways. It is, in mtention at any rate, a 
League with teeth ” ; and it has assumed new and 
vast responsibihties in the almost limitless field of econoimc 
and social affairs. In this latter sphere of activity, foe 
prospect IS promising, particularly since, although foe 
U.S.S.R. does not now belong to any of the Specialised 
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i^enaes, many of the other east^n European countries 
do — for instance, Czechoslovakia, Poland, Hungary, 
Yugoslavia, Albama and Bidgana belong to one or 
more of £dl the agencies previously mentioned 
Before we leave this aspect of Umted Nations* work 
however, a word of warmng should be added The 
organisation is m some danger of falhng into disrepute 
through Its tendency to dissipate time and energy on 
the production of declarations and conventions which 
are divorced from reality. The Declaration of Human 
Rights, which has already been mentioned, is a case 
where it would have been better to have concentrated 
^m the outset on securmg a convention, which is bind- 
ing on Its signatories, rather than a declaration, which is 
not It may not be a bad thing to define an ideal but 
It should neither be done at the expense of more practical 
work nor mistaken for it. Real pi ogress m mtemational 
co-operation cannot be made on paper. 

It is also well to remember that there can be no 
lasting economic or social progress without peace ; and 
here the outlook is much less re-assunng. True, Ae 
majonty of nations have, for the first time in the history 
of the world, accepted the pnnciple that peace can only 
be ensured by some kmd of supra-national au^onty 
which directly controls authorised power on their 
behalf, and that some kmd of mtemational inspection is 
necessary to enforce disarmament But they have not 
been prepared so far to make the sacrifices necessary 
to put their pnnaples mto practice , and until they do 
so, the Umted Nations will fail m the purpose for which 
It was established 

The majonty of members of the organisation recognise 
ms fact, and several attempts have been made to 
break the deadlock by proposals for limiting or even 
giandonmg the veto, which has undoubtedly been 
the chief wppon used to fhistrate multilateral dis- 
armament, the control of atomic energy and the pro- 
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vision of an international police force. These attempts 
have however proved abortive. Meantime the western 
democracies have taken what might be termed “the 
easy way out ” by turning the bulk of their energies to 
plans for a western European Union and a comple- 
mentary Atlantic Pact, a defensive alliance designed to 
prevent the outbreak of war. These are admirable 
conceptions, but they are not a solution to the problem 
of international co-operation. ,They can, however, 
create an atmosphere of security in which we must hope 
that the United Nations will make an honest and whole- 
hearted attempt to secure a positive and lasting peace. 
With atomic energy now loose in the world, there is a 
real possibility that this may be humanity’s last chance. 
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